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ORDER 

D 	 The applicant herein was 

appointed. as E.D.Packcr by esponcent No.3, the 

SUb-Divisional In ector of Posts, Nayaga'-h, by 

his order dated 21,6.1985. Respondent No.3 had 

callea for nancS to be spOnsored by the jurisdictjon al 

Employment Exchance, but the Junior Zmploent 

Exchange tfficer forwarded the name of the applicant L1d, 

along with his application and two conduct Certificates 

ane attested copy of his educatinal certificate 

received -by him from the alicant, hat msans, the 

applicant did not directly apply before Respondflt 
Jun 1 or 

No.3, but his applicati n received by thernoloyrnent 

Eychanc fticer was forwarded to Responcent No,3• 

In his appointment older dated 21.6.1985 (Annexure-1) 

Respondent No.3 stated that his se•lecticn was provisional 

as L ,L. .acksr in regular measure ane oat he ws 

givon to uneerstanc that his apocintment to the said 

pos was iurely provisional and could he terminated 

at any time without assininq any rcason He joined 

on rhc same cay, hut on 25.2.1986 an o1TQr Came' 

to bo made by the same Respndcnt No.3 that under 

tce. provisins of Rule 6 of the E.D..(rnduct and 

service) Rules, 1964 his services as E .D.P5oker were 

J
• 

	

	terminated with effect from 1.3.1986.I-t is undisputed 

~e,­"7 that he wac relieved of hisofti.c on cYpiry of the 

date fixed in Annexure-2 and Nesponoent Ro,4 was 



/4 

-3- 

appointed on ad hoc basis on 5.5.1983 later 

confirmed on 3.5.198 3 . since then Rcspndent No.4 

is c.)ntinuing in the- post. 

2. 	 fter hC terminati:n orctcr 

was issued, the a'p1icarit made rresr.iLations 

against the sane. On 25.1.1937 a recly was sent 

b -  RsscnCicnL i.3 that his represcntti:n would 

- considered sympathedcal1'. On 3.2.1937, however, 

a reply was received oy the applioan with 

reference to his represenatin da;ed 25.12.1936 

forwarded with he letter of the enior ucrintenden 

of Post Offices, Pun Division, dated 23.1.1987, 

that the Post liasLen Gc.nerel had crc2ully go ne 

through the represcnablon of the applicant and 

th€. connected records and ho dId. no see any reason 

for interfering with the action taken against him. 

It'was, therefore,rejected. Receipt of this reply 

by the applicant is not in dispeitc. However, it 

appears that the applicant made ancthcr representetion 
the 

to the coeccrncd auhonity and/reply as per 

AnnCxure-4 dated 8.2.1990 c&ne to be sent to him stating 

that his case. had no relation or close conrection 

with the jucigments cited by him anc' nab  a reply 

had 	already been sent to him on 3.2.1987 a cating 

that his representation was rejoc c 0 hi is how 
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the app]icant filed this application on 17.1.1991 

with a ryer that the order of 	macion gs 

ner 	nneou:c -2 be quashed and if recUired,. Rule 6 

of the E.r.h.(Oonduct & Service)Rules,1964 be 

struck down and that he be declared to be continuing 

in service 	hu any break, and to 	him arrear 

of salaries and other financial dUeS, etc. 

3. 	 The a 	icL.in is resied an 

three grounds, namely, that in che letter addressed 

by .esponden 1'co.3 to the Junior mployment Lxchaflae 

.ifficer,Nayagarh, daLcd 24.11.1984, it was rnentined 

thac the sponsorad candioatas should OE asked by 

the mplomeflt Exchange,iNayagarh, to apply directly 

to LhC S-Divisional Inspector of rosts, Nayagarh., 

within thirty days from 24.11.1934. Bu the said 

unior mploymnt Exchange fficcr insc cad of 

nominating the nnes of the oliciiblc candidates foriarded 

a single aplicaLin of he applicant alone with 

two conduct certificates ana acres ec copy of his 

educatiDnal certificate to Respondent Lo.3 which was 

entertained by Respondent No.3 and on that application 

tne applicant came to c appointed on rrovisioflal 

basis against the post of L .D.Packcr in contravention 

of Rules/instructions with regard to the sponsorship 

of thc names of the candide.es LU 	corn idered for 

such aepointinent. 	econd1y, an 	.L.ackcr under the 
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Rules 	vLJo-LrJ hLs r :uiren. shuld hethe 

rcsidcnL in or fleer the place f vDk, hut in 

the insnt case C.Ine aplioant :as apointed 	hout 

thc:e beinq any proof of his residential criterion 

v;hich disqualificd him for the sale ost.thirdly, 

as per the 1D.G.L-. & : . 1C.ter of 4.9.1982, 

the Employment Exchan'e should nominatehc names 

of candicates to the competent recruitinci auberty where- 

as in this case the Junior Emplocnt Lxchan'•e 

fficcr,Nayagarh, inscad of nominating the names 

of canh ae friarded the sifirTiC aLljcatjon 

of the appli:2an and the same was accepted by 

Respondent No.3 in contravenjon of J instructions. 

Last1i, es per ulE. 13 of cctiori III, the 

i-ecruicincnt authority should addres the Emoloyment 

E:chanrrc siosred c rcL..iacs by name unher 

registered post whereas in the ins'ant case the 

same procedure 'was adcpbed' ( counsel satcs - 

as nt adopted') . Tha spirit ap:cars to be so. 

It is unnecessary e refer to other averrnents made 

in the coun 	.xc ejuc hea decision of 

I this Bench repoed in the case f rahaljad Charan 

Sxain v. Union of India ann others, (1987) 3 KLC 54 
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has been cited in sujport of the actin taken 

by the respondents. 	The counter of Respondent No.4 

was formal in nature as it should bc as he only 

requires his continuance in thc office as he has 

been regularly appointed. observing all the Rules 

in vogue. 

4. 	 During arguments it was urged on 

behalf of the applicant that he was not given any 

opportunity to be heard before the 	Tugned order 

came to be passed, that the ouestjn f ltj 	need 

no move large at thispoint Of time as the apoljctjon 

has been admitted and. is being heard on merits, 

end the, even i± any irregularity is committed 

the apelicants appointmEnb cannot be CrIsiGered as 

being a nullitz. 

Ibi fact th6t the 1 -'Pl1 3Ofl of the 

applican alone was fo.'arded by the concerned 

Employmn L chare is ne in controvcrsy In this 

behalf our atcn Lion is drn by the icsDoncefltg' 

counsel to the d±rectin issued by Ll 

jD uhich it has been circcted that E.-'.Agent should 
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be appointed through Employment Excbarcje of the 

area and it should be insisted uon the Employment 

sind at least three caricicates and 

in case of any difficulty, the matte: may be taken 

i 	with the Liir€ctor of Eploymont Exchange of the 

State concerneci. Nonrally they have instruction to 

send a panel of candidates not less than thrice 

the nunb 	of iosts, notified to them. in the 

event of the Lmnploymcnt Exchange failing to sponsor 

the minimum number of car.didaces, the vacancy should 

be notified through public advertisements and 

while making the final selection1  the cnparatiVe 

merit of all the candidates, i.e., those who 

respond to the notification as also those sponsored 

by the Emp1oyrnnt Exchange should be La.Kcn into 

consideration. Even as far back as on 19.1.1988 

official directin was issued that whenever jt 

is proposed to appoint an E.D.Igent due piblicity 

should be givsfl to this tact and this may be 

done by displaying a notice giving particulars of 

the appointment to be made and the allowances and 

other conditions attacLied to it at the concerned 

post office. Further, the spOnsOred Emnloymnent 

E.xcbange candiciates should be intimated by registered 

post in suporsession of the earlier thetructions 

for issuing notices by ordinary post. The letter of 
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4..1932 from the DG,P.& T. states thac in 

case no nominations are received fron hc 

mloymen t Exc hanies ragaraing tho candicates 

as per reçuir€ments within the stic UlatE period 

of thirty days or it any 0€ the candidates sponsored 

by the 'mlon€flt Exchange is not found suitable 

as geL orescrihed condition o eligibility, it 

would be open to the competent recruiting authority 

to make SelcctiDfl from otner applicants in a000rOeflCe 

with the existing procedure. 	These instructians 

together witfl the instructions referree to above 

with reference co th aitective and thu letter 

dated 1.5.1986 cloarlZ require that thre should 

be sufficient publicity before recruitne.nt could 

be made and theco shuid be adequa° nciitnr of 

can o. oiates to compete for to? post so that the 

Department could have choice to SC1CCb the bast 

niong them andt alsO to give opgortunity 'CO those 

unemployed and who have registered their names 

ç/ 7 

in the Emolcymcflt Exchanges for being considered 

fr the pest to be filled in the Govenmeflt Department. 

in the admitted facts, it is atently clear that 

this material requirement was not adherc.d to when 

the concerned Employment Exchange sonored the 

canoivatUre of the applicant alone. 2he itregularity 

~j 
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with regard to non-senoing of intimation to the 

apiicant by the iepartment itself may not, O:1 the face 

of it, appea: to be so maeria1 as to it1te 

the appointment made otherwise regularly.Therefore, 

we do not. attach much importance to ha. With 

regard to the second contention that there is no 

m:terial to show that he was not residing at the 

place in or near theplace of work, it must be said 

that there is nothing to show that the appoi'tjng 

authoriy was nut satisfied with this requirement 

though no specific docurwnt was pro'euce•d. However, 

it is required that tIie person,who asuires for 

being appointed, should furnish adequate materials 

to shw that he is a resident of that locality or 

the place of 	ork. 

6. 	 Rule 6 is analogous co the discharge 

of a probationer simpliciter without attaching any 

sbiia to him. 2he order of appointment, as we have 

already pointed out, clearly states that the 

a.poifltrent of the peti tioner was provi sional and 

was liablo to be teiinated at any irne without any 

notice. hether this should be cin5iCre6 as provisional 
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or not woule be taken up at a later stage. The 

Resondents' counsel has invited ur atcentjjn 

o two decisi3n5 of this Tribunal undcr Rule 6. 

In the case ot 2rahallad Charan swain (supra) jt 

was ield that the texmjrlatj:,fl of the petjtner' s 

services was on adsiinistratjve grounce and the 

apointrnenc of the rjetitioner was terminated on 

the ground that his selection was not properly 

done and nothing had been urged DeforE them cba:!.lengjng 

the cnclusjn -of the 	M.G.. 	nd no hi65 or ill-will 

had been alleced against him. The termination of 

service was on aasinistratjve ground and Rule 6 

ermiLted such termination sirrpliciter with'oit making 

any enuiry. Reliance was placed on certain decided 

cases. There was no question of there being 

inuatjon of unsatisfactory work on the oart Df 

the petitiner in tnat Case. Even in the case of 

Sri bhimanyu Sahani v.Unlon of India, (1987) 2 A.T.C.900, 

the appointment order itself stated that the 

petitioner was L'ovisionally appointed as t .D.F3 .P.M., 

Bankuel and h: his appointment was purely 

temoorerv anc could be terminatect at any time 

without any nt±ce and assigning any reasos • Even 

in that case the services of the ebitjoncr were 
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teirinated for administrative reasons followinci 

the Rules It was Contended therein, relying on 

the decision of the Supreme Court in the case of 

Jarnail Sinqh V. State of Punjab, (1986) 	3 S.C.C. 	277 

that when tne order of tc:ninatLon is chFl).ened 

as casting stirr.a on the service career, the Court 

can lift the veil in order to find cut thereal 

basis of the irnrugncd order even though on the 

face of it the order in question appears to be 

inflocuous. This decision, however, in the opinion 

of the 3ench die not apply to Pie facts of the 

case as tcnination wa. purely on acPinistrative ground. 

7. 	 The applicant's counscl, however, has 

urged, relying on a decision rf the supreme Court 

in teEi case of K.I.Shephard & others v. Union f India & 

others, AIR 1988 SC 686, wherein the Luoreme Court 

held that natural justice generally requires that 

persons liable to be directly affected h proposed 

aPiinistrative acts, decisj)ns or rOCCCd1nGS bc 

given adequare notice of what is oroposed so that they 

may be in a posi tin (a)  to makc: ry: rcs en atLons 

on choir own behalf; (h) 	or to aLyc;ar at a hearing 

or enquiry (if one is held); and. 	Cc) effectively 

to erc.ar: Lhciu own case and to enseer the case (if any) 

they have to meet. Natural juscici has various 
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facets and acti.ng  fairly is one of them.In tha 

case, the cuestion was whether the isevc Bank 

of India, which monitored the arnaljnatins, was 

requirza 	act fairly. hc siivation necessitated 

aparticipatory encui.ry inregard to the excluded 

employees. Since the decision to exclude them from 

service under t• transferee Banks 	grounded upon a 

et of facts the correctness whereof they denied, if an 

opportunity to know the al1cçetions and to have their 

say had been afforded., they could have no grievance on 

this score. TbUS chore were circumstances enough 

before the Supreme Court which could have been 

explained by the ffcctedcrsons before any action 

administratively could be taken. n he insrant case, 

however, the Respondents do not say that It was on 

account of misconduoc, laches or lapses on the part 

of the alicant that the order of termination came 

to he passed. It was purely on their own 1apses1  

breach of adherence to the Rules goVerning the rcruitment, 

and failure on the part of the Lmployment Exchange 

to sCflc, adequate n -nber of candidates for being 

ccnsccTed for the post. These in our view are not 

/ 	matters which reQuire answer from the aprlicant or 
C77 

to be explained by the. applicant. It is purely 

lapse on the part of the aothority who was com,,, n,  to 

appoint the applicant and, therefore, considering 
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he facts of the peculiar case before u, ee are 

of the view teat the decision relied upon by 

the applicant's Counsel cannot be saió to have 

attracted, If that be so, it is patcn:] clear 

that Pespondant No.3 though sent his recuisition 

to the Junior I mploym€nt Exchange 3fficer at 

Nayagarh for sponsoring the candidature of candidates 

to be considered forappointment to thE 	ic ;.ost, 

for reasons best kreein to the said Juno:: Emploent 

Exchange .)fficer, the name of the aeplicant alone 

together with his aplicatian and conduct certificates 

were forwarded though it was not rocuired to be 

forwsrded by the Employment Exchange itself. Be that 

as it may, we are of the fii vieu that the officer 

concerned was clearly guilty of violatin of the Rules 

of recruincnt. If that be so, there eas no other 

option left for the auhorios excpting to terminate 

he services of the applicant on acministrative grounds. 

As we are not prepared to accept the CDfltentjen 

of the applicant that his termination is not proper 

and/or legal, we find £t unneces:ary to go into the 

otrcr points, nanely, provi sional appo Lntment and 

period of limitatiol.  The application failand is dismissed. 

------------- 

(IiN a (i .P .HIIMAIH) 
VICE -OIi 

3sAsa 9i' 
L..i.Jayak,P,S. 


