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JUDGMENT

K. Pe ACHARYA, V. C., In this applicationundér sectionl9 of the
Administrative Tribunals Act, 1985, the applicant prays
to quash the select list ccontained in Annexure-2 and to
pass appropriate orders directing that the applicant
is entitled to be promoted and to be retained in

Indian Forest Service cadre,

- 9 Q( Shortly stated,the case of the applicant is that
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initially theapplicant was appointedtb the Orissa
Forest Service and inc ourse of time the applicant was
selected for promotion tothe Indian Forest Se rvice
Cadre in Decemimer, 1987, Subsequently, on the

basis of anorder passed by the Hon'ble Supreme Court
in a special leave petition the initial recruitment
ffas quashed and thereafter as per the direction of the
Hon'ble Supreme Court when different incumbents
coming within the consideration zone were conside red
for promotion tothe IndianForest Service cadre the
applicant was eecluded as he did not come with-in
consideration zone., Hence, this application has been

filed with the aforesaidprayer,

3. In their counter, ﬂmﬁx the StateGovernment,
Central Government and the Union Public Service
Commission maintained that rightly Annexure~R/1 was
passed demotingx the applicant to the cadre of Opigsa
Forest Service because the applicant did not came within
consideration zone andhence rightly his case was not
considered and therefore,there was no other option left
for the Government but to order demotion of the
applicant to the cadre of Orissa Forest Service, Hence,
according to the respondents, the case being devoid of
merit is liable to be dismissed.

4, We have heard Mr.Deepak Misra, Je arned counsel

for the applicant ==, Mr,K.C,Mohanty, k arned Gove rnment
Adyocate (State) appearing for the State of Opissa, ME.C.
A.Rao, learnedcounsel appearing for the Union Public

Service Commissicn and Mr, Akhyay Kumar Misra, learned
VN
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additional Standing Counsel(Central) appearing for the
CentralGovernment, At the outset Mr.DeepakMisra,
submitted that this case has become infructuous
because the applicant has since retired on superannu-
ation with effect from 30,6,1991, IR such a
situation we are in camplete agreement with Mr.Deepak
Misra that in view of the fact that the applicant

has retired on superannuation with effect fram 30,.6,1991
the Bench cannot be called upon to express its
opinion regarding the merit or otherwise ir{g?;.:nging
the applicant within the consideration zone and

ordering demotion of the applicant to the cadre of

Orissa Forest Service,

Se Mr.Deepak Misra, learmed counsel for the applicant
submitted that the applicant's pensionary benefits
should be calculated according to last pay d rawn

by him in the cadre of Indian Forest Service on
30,6,1991 and accordingly a direction should be

given to the State Goverrment to calculate and fix the
bensionary benefits of the applicant., This submission
of Mr.Deepak Misra was stiffly opposed by Mr,K.C.Mohanty,
learned Government Advocate (State),MpiC.R,Rac and
Mr.A.K,Misra.Mr,Mohanty contended that Annexure-R/1

is dated 22,6,1991 on the basis of which the applic ant
is deemed to havebeen reverted to the cadre of Orissa
Forest Service and therefore, in no circumstances

his pension should be calculated on the basis of the
Qfact that the applicant was a member of the Indian

(S
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Forest Service on 30.6.1991,

6. We have givenour anxious consideraticn to the
arguments advanced at the Bar ont his issue, Before

we express our opinion on this issue it is worthwhileto
mentidn that on 20,6,1991 this Bench passed the
following orders

" Meard Mr.Deepak Mishra, learned counsel forthe
applicant, In the application,prayer has been made
for orders guashing the select list in annexure=-2,
and tod irect the respondents to promote the
applicant tothe IFS on regular basis, Nobody
has appearcd on behalf of the respondents, Put up
this case on 27th June, 1991, Till then the applicant
should not be disturbed from his present post,
Notice the respondets., "

By ordering that'till then the applicant should not be
disturbed fram his presentf:\ﬁ)eventuallyi{fneans the
applicant should not be disturbed from the cadre of
Indian Fdrest Service, On 27,6,1991 the staymatter
again c ame up before the Division Bench for consider-
ation and the Division Begnch passed the following

orde r,

" Heard MrgDeepak Mishra, learned counsel for the
applicant, Mr.K.,C.Monanty for the StateGovt.,

Mr, AeKeMishra for the Central Govt., and Mr,.P.
Pradhan for the respondent No,5.Mr.Mohanty says
that he has instructios that in the meantime
orders relating to posting etc, have been passed
but he is unable to give fulldetails., On a perusal
of the applicationand the annexures and hearing
the learned counsel for the applicant it appe ars
that a revision of the seniority list omwhich

the applicant had been pramoted £s under challenge,
It requires a fuller head ng, so the interim

order pacsed on 20,6,1991 directing the respondents
not to disturb the applicant fram his present

post is to continue till 3,7,1991, Put up on

date fixed."

on 3.,7,1991 the Bench &rdered that there is no need to
extend the order of stay since the applicant has

\ retired on 30.6,1991, The moot questionthat needs
VAN
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determination is as t whether the applicantwas in the
Indian Forest Service cadre on 30,6,1991 or was
serving as a member of the Orissa Forest Service,
Mr.Mohanty,learned Government advocate (State) contended
that the State of Orissa had no notice of the stay onder
passed and therefore once Annexure-R/1l has been passed
it is deemed that the applicant hasbeen demoted to the
Orissa Forest Service, We are unable to accept this
submissionof Mr,Mohanty because at least on 27.6,1991
the State Government had notice that the demotiona der
hasbeen stayed ont he principle that notice to lawyer
is notice toparty. That apart, lack of cammunication
of the order of the StateGovernment may work out in
favour of the State Government where there is question of
wilful disobedience of the orders passed bythe court
but once the stayorder has beenpassed resér}\gk:( the
operation of the impugned order,it is deemed that the
impugned order is not in force, Therefore, xR we are
of opinion that the stay order having been passed on
20.6,1991,and on 27,6,1991 and having remained effective
till 30.6,1991 the applicant was serving the Government
as a member of the Ipdian Forest Service, Therefore,we
would direct that the pensionary benefits of the

D o A OF $ FS e

appliCant;.\/be calculated according to Rules and be
7N

paid to him without any further delay.

Te Thus, this application is disposed of accordingly

b
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leaving the parties to bear their own costs.
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