
CENTRAL 1DMINISTR.? l/E TRIBUNAL 
CUTTACK BEH: CUTTACK. 

Original Application N0.14 of 1991 

Date ofdecisjon  

Nikunja Bihari Mtharity 	... 	Applicant. 

\e rsus 

Union Cf India and others •.. 	Re spordents. 

For the applicant... 

For the respondents 

Mr.Antáryami Rath, 
k3voc ate. 

Mr.P. N,Mc±iapatra, 
d1. Standing Counsel 
(Central). 

C OR AM : 

THE HOURAB MR. K. P.ACHARYA, VICE-CHAIRMAN 

AND 

THE HOURABLE MR.M.Y.PRIOLKAR,MEM3ER(1DMN). 

11 	Whether reporters of local papers may be a1lQed 
to see the judgment 7 Yes, 

To be referred to the Reporters or not 7 

Whether Their Lordships with to see the fair ccpy 
of the j udgm. nt 7 Ye s. 



2 	

/1 

JUDGMENT 

K.P.ICUARYA,V.C., 	In this application under Section 19 of the 

Mministrative Tribunals ACt,1985. the applicant prays to 

quashthe order of punishment passed against the applicant 

contained in Annexure-22 dated 21.12,1990, reducing the 

pay of the appliant by four stages in his existing time 

scale for a peri 	of 3 years with cumulative effect and 

furthermore, to recover 25 per Cent of the value of t1 

stolen gos in monthly instalment of Rs.500/-. 

2. 	Shortly stated, the case cf the applicant is that 

he wos functioning as Inspector in-Charge of Custns 

Gan,Bhubaneswar during the pericd fran 9.,1985 

to 5.2.1983. On 25.8.1987 at about 9,30 hoi4- s when he 

re:chcd the Office be found that the grill gate of the 

-ustns Gcdjn thn the first floor of the building No.6 

w a 	j arnined and it cDuld not be ope ned • The Se al of the 

lock of the corner room was hanging. The hook of the 

door bolt was also broken. Iformationwas given by 

the 	applicant to his higher authorities and it was 

found Ce rtain articles had been removed and therefore, 

firt information report was filed in the P.asulgarh 

Police-station at Bhubaneswr, Dixing the perency of the 

invctication of the criminal case a disciplinary 

proceeding was mit. iated agairr, t the applicant and 

after a fulifledged enquiry the above mentioned punishment 

order was passed which is under challenge and sought to be 

quashed. 
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In their cointer, the resporderits mainaired that 

the case at hand is a case of full proof evidence and 

principles of mtural justice having been follied it its 

strictest terms, the punishment order th ould not be 

cu ached and it shoub be sustained and the case being 

devoid of merit is liabl to be dismissed, 

We have heard Mr.Antaryami Rath..letrned counsel 

for the applicint ard Mr.P.N.Mohapatra, learned Additional 

Standing Counsel for the respondents. 

Law is well settled that in exercise of 

jurisdiction under Article 226 of the Constitution of 

India, a High Court could quash an order of punishment 

when a particula r case is of no evidence and/or the 

delinquent officer has been deprived of effectively 

and adequately defending himself due to non-ccrnpliance of 

the principles of natural justice. Under the provisions 

contained inthe Administrative Tribunals Act,1985, the 

Tribunal hasbeen vesced with the sie pers and functions 

of a High Court or that of a Civil Court vh ile considering 

the cases of this nature. Uridisputedly, a civil Court 

could consider the evidence, shift the evidence and 

weigh the evidence. But the Tribunal is not required to 

assess the evidence or appreciate the evidence in the sane 

manner as that of a criminal trial. But the chage could 

be framed agairs t a delinquent officer only when there is 

satisfactory evidence to establish the guilt. In the 

present case, admittedly there were Sepoys guarding the 

godin. Some of them were also jointly charge-sheeted 
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along with the applicant. Therefore, the prosecution 

ds not propose to put theentire responsibility of 

removal of the go. s 6n the shoulder aE the app licat, 

We have also perused the evidence of certain witnesses 

contained in Annxure-12 to 16 and Annirl7 contains 

the questions put by the enquiry Officer to the charged 

officcr On a perusal of the evidence of the witnesses 

co rt ained in Annexure s-i 2 to 16 one cannot but C orne 

to irresistibb conclusion that there is nothing to 

inic ate satisfactorily that the applicant was the 

author of the crime in question. On a perusal of the 

evidence, at the worst it may Create a suspjcion in the 

mind of the Court that the applicant might have had a 

hand in the matter. But law is well settled by the 

Apex Court that even in a departmental enquiry 

suspicion cannot take the place of proof hever 

grave the suspicion may be. Our view gains suppott 

from a judgment reported in AIR 1964 SC 364, Their 

Locdships at paragraph 27 ± the judgment were 

pleased to observe as fol.a's: 

11 Though we fully appr:ciate the anxiety of the 
appellant to root out corruption fr'n public 
service, we cannot ignore the fact that in 
carrying out the Said purpose, mere suspicion 
should not 	all'ed tot ale the place of proof 
even in domestic enquiries. It may be that tk 
technical ruies which govern criminal trials 
in courts may not necessarily apply to 
disciplinary proceedings, but rieve riheless, 
the principle that in punishing the guilty 
scrupulous care must be taken to see that the 
innocent are not punished, applies asmuch to 
regular criminal trials as to disciplinary 
enquiries held under the statutory rules. 

In the circumstances stated above, ve cannot but find 

,that this is a case of no evidence. 



6. 	Prcm the records we find that written statement 

of defence was submitted bythe appliant on 5. 7.1988. 

From AnnexUre4 dated 13.5,1988 it Ikould be found that the 

De.uty Collector( P & E), Central Excise and Custcrns, 

Bhubaneswar exercising his pcers conferred under 

sub-rule(2) of Rule 14 cf the Central  Civil Services 

(class ific ation, Control and Appe al) Rules, 1965 appointed 

Shri S,B.Sjr)gh, Assistant Coil ctor(TechnL:al) as the 

inquiring Office r. Sub-rule (5) (a) of Rule 14 of the said 

Rules provides as follows: 

' On receipt of the writtenstatement of defence, 
the disciplinary authority may itself inquire into 
such of the articles of charge as are not admittecl  
or, if it considers it necessary to do so, 
appoint under sub-rule.(2), an inquiring authority 
for the purpose, and where all the articles of 
charge havebeen admiLted by the Goverurrent servant 
in his written statement of defence, the 
disciplinary authority shall record its findings 
on each charge after taking such evidence as it ma 
think fit and shall act in the manner laid, down 
in Rule 15," 

Frthe aöove quoted provisions it is clear that 

calling upont he delthquent officer to submit his written 

de.cncc is not an empty formality. Due irnportare must 

be givcn to this aspect. The intention of the rule 

makim authority is that on receipt of the written 

stemcnt of defence, the disciplinary authority has to 

consider whether prima facie the delinquent officer could 

be held to be guilty of the chrges.In Case, the 

disciplinary authority is of opinion that there is 

pEima facie case against a particular officer then only 

he cou1 appoint an enquiring officer dthemise the 

delinquent officer has to be d. ischarged. But in the 



present case, as indicated above, the enquiring 

officer has been appointed in the order contained in 

Annxure-4 in which the delinquent officer hasb e en 

informed that the enquiring officer has been appOinted 

and vide Annexure-.5 dated 21.6.1988 the statement of 

imputations havebeendelivercd to the applicant calling 

upon the applicant to submit his explanation within 

ten 	days. We think there is substantial f orce in the 

contentionof Mr. Antaryami Rath, that the dsiciplinary 

authority before deliver-ing the memo of chares hadC 

closed ttm mind aid even though he had cald upon 

the applicant to submit his written statexient of 

de.ence yet, by 13.5. 1988 he had already decided to 

carry on the proceeding against the applicant. The step 

taken by the disciplinary authority in preeteining 

the issue is against the provisions contairEd in the 

aforesaid rules and therefore, we find that there is also 

substantial force in the contention of Mr. Antaryami 

Rath that principles of natural justice have been 

violated. 

7. 	Mr.Rath invited our attention to Annexure-9, 

which is a record relating to the proceeding conducted 

on 11,3.1989. The appli.ant wanted copy of the findings 

made in the preliminary enquiry of Shri S.S.Lenka, 

Assistant Collector(Tribunal) and also copy of the 

staenent of Shti Sarat Kumar Pattnaik, Inspector and 

also the copy of the findings of the Police onthe basis 

oE the F.I.R.lodged by tI Department. Allthese 
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documents were denied to the appli ant. The enquiring 

officer held thit the preliminary inquiry repert is 

top sEcret document and therefore, copy of the sEine 

cannot be given to the delinquent officer. He further 

stated that copy of the preliminary enquiry report has 

not been wade subject matter of the listed documents 

and therL fore, copy of the sine should not be given to 

the delinquent officer. The enquiry officer further 

observed that the presenting officer was not aware of 

any staterrerit of Shri Sarat Kumar Pattnaikto have  

been recorded, Copy of the Police report shoub not be 

furLished to the delinquent officer cause F.I.R. 

was lodged in connection with all ged theft case 

hereas the case urIer enquiry is one of misappropriati 

of Government property. Undisputedly, a preliminary 

enquiry had been conducted and statement of wit nesses 

had been recorded. In our opinion, proceeding was 

initiated on the basis of the prelimitry enquiry report. I 

Therefore, it was incumbent on the enquiry Of.cer to 

direct the prosecttion to serve a copy ofthe enquiry 

on the applicant. Equally it was the duty of the 

enquiry officer to direct the prosecution to supply 

copies of statements of witnesses mentioed aoove 

recorded during the prelirthary enquiry, failing th ich 

principles of natural justice have been violated and 

the delinquent officer hasbeen deprived to adequately 

ard effectively defend himself. In a case reported in 
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ATR 1986 (1)CAT 424( Sankari Pada Mukherjee vrs. 

Union of India) ( in which one of us, ACharya,J was 

a a rtyto the case)the Division Bench  relying upon a 

judgment cf the HOn'ble Supreme Court reported in 

1975(1)Service 	1eporter 2(State of PUnjab vrs. 

Bhagat Ram) observed as fo1lsa 

" We propose to deal with item No.8 and 
dispoee of the contentiorput forwa±d before 
the Tribunal to far as this document is 
concerned that is the prcliminary enquiry 
report of the C.3,I,which is said to be meant 
exclusively for the discipoinary authority. It 
was oDntended by Mr.Chakraborty that the report 
of the C.B,I, being the basis or the foundation 
over which the disciplinary proceeding has been 
started and the C.B.I,official who had conducted 
the enquiry being a witness for the prosecution 
who seeks to prove the charge, it we incumbent 
upon the prosecution to make available a coç 
of the report to the delinquent, so Is to enable 
him to settle and plead his defence. " 

In this connection, the Calcutta Bench observed that 

copy of the preliminary enquiry report of the C.B.I. 

is the basis on which the alle 	hasbeen levelled 

against the delinquent and therefore, all reasonable  

opportunity should havebeffi given to the delinquent 

in the interest of Justice to peruse the rept 

enabling the delinquent to effectively defend himself, 

in the case cf state of Punjab(supra), Their Lordships 

were pleased to observe as folls: 

"The meaning of a reasonable opportunity of 
shcing cause again.t the action propsed to be 
taken is that the Government servant is afforded 
a reasonable opportunity to defend himself 
a.airs t charges on which inquiry is held. The 
Government servant shou]d be given an opportu-
nity todeny his guilt and establish his 
innocence. He can do so when be is toid what the 
charges against himare He can do so by 

¶' cross_examining the witnesses produced against 



him. The object of supplying statements is that 
the Gove rnment se rvant Ai 11 be able to re fe r to th 
previous statements of the witnesses proposed to 
be exainired against the Government servant, 
Unless the staterE nts are given to the 
Gove rune nt servant he will notbe ao]e to have an 
effective and useful cross-examination. N  

" It is unjust and unfair to deny the Government 
servant copies of statements of witnesses 
examined during investigation and produced at the 
inquiry in support of the charges levelled 
against theGovernment servant. ' 

In another case reported in LT.R.19860SC 186(Kashinath 

Dikshita vrs. Uionof India and others),Hon'ble Mr. 

Justice R.S.Pathak( as my Lord the Chief Justice of 

India then was) speaking for the COUrt was ple ased to 

observe as f011s* 

II  When a Government servant is facing a 
disciplinary proceeding, he is entitled to be 
afforded a reasonable opportunity to meet the 
charges agairs t him in an effective rnanre r. And 
no one facing a departmental enquiry can effecti-
ve ly meet the chares unless the copies of the 
relevant statements and documents to be used 
against him are made available to him. In the 
absence of such copies, how can the concerned 
employee prepare his defence,crossexamirie 
the witnesses, and point out the inconsistencies 
with a view to show that the allegations are 
incredible? It is difficult to cccnphend why 
the disciplinary authority assumed an intransi-
gent posture and refused to furnish the copies 
notwithstariding the specific request made by the 
appellant in this behalf.Perhaps the disciplinary 
authority made it a prestige issue. If onlytl-e 
disciplinary authority had asked itself the 
question s " What is the harm in making 
available the material ?' and weighed the pros 
and cons, the disciplinary authority could not 
reasonably have adopted such a rigid and adarnent 
attitude, On the one hand there was the risk of 
the time and effort invested inthe departmental 
enquiry being wasted if the Courts came to the 
conciusion that failureto supply these materials 
would be tentarnount tethial of reasonable 
opportunity to the appellant todefend himself. 
On the  other hand by making aailab h the copies 

t of the documents and statements the disciplinary 
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authority WCS not running any risk. There was 
no hirig confi3ential cr privileged in it. 
It is not even the case of the respondent 
that there was involved any Consideration of 
security of State or privilege. No doubt the 
discipoinary authority gave an opportunity 
to the appellant to inspect the documents ard  
take notes as mentioned ear.  her, But even in  
this connection the reasab1e request of the 
ap ilant to have the relevant portions of 
the docunents extracted withthe help of 
his stenograer was refused, Of  

Their Lordships while deciding the case of Kashinath 

Dikshita had also relied upon the very same view taken 

by Their Lordehips of the Supreme Court inthe case of 

Trilok Nath vrs, Union of I fldia reported in 1967 SIR 759, 

State of Punjab vrs. Bhjat Rfl reported in 1975(2)SCR 

370 and State of U.P. vrs. Mdd .aharif reported in 

1982 II LIJ130. 

	

9, 	So far as the non-supply of Copy ± the P.I.R. 

and the final f orm is concerned, the reasonings assigned 

by the Enquiry Officer were the case at hand is one of 

misappropriation where-as the F.I.R. was drn up 

making out a case o. theft. This reasoning does not 

apje al to us because undoubtedly the F.I.. was lodged 

alleging a case of theft. But the theft has ultimately 

resulted in misappropriation by the applicant 

because cf the fact that the applicant was in custody 

of Gove rnme nt property. 

	

9. 	in view of theafores3id facts and Circumstances 

of the case we are of opinion that the principles laid 

doen by Their Lot 5 ships in the above merit ior d cases, 
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apply in full force to the facts of the present case 

and therefore, there is no escape fran the conclusion 

that the applicant has been seriously prejudiced due to 

non-cnpliance of the principles of natural justice 

which has prevented the applicant to effectively and 

adequately defend himself. 

10. 	Last but not the least, we have found from 

Jrinexue-17 that the applicant has been examined by the 

Enquiry Officer who has taken the role of Prosecutor. 

This is Lot provided under the l. in a judgment 

rported A.T.R.1986 C.A.T.195(Bal Singh vrs. Unionof 

India and others) a Division Bench of the Central 

Administrative Tribunal, Principal Bench, has observed 

as follc'is; 

Where the Enquiry Officerhad subjected the 
delinquent employee to cross-exanation 
and had thus assumed the role of both the 
judges as well as prosecutor, then the factuin 
of enquiry of fier assuming the role of the 
prosecutor vitiates the entire proceedinçs. 
The impugned orders deserve to be qushedaxn 
are hereby quashed. 1$ 

Ordinarily we iiqht have directed a de novo enquiry. 

But in v jew of the incurable infirmities ap a ring in 

the instant case in regard to non-caipliance cf the 

principles of natural justice depriving the applicant 

rom 	defending himself and in view cf tI-e 

fact that this proceeding had been initiated in the 

ycar 1988 we do not feel it just and expedient in the 

interet of justice to make the delinqurrit officer 

ace the hazards of the en'iiry any further. 
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In view of the discussionne abo, finding 

that this is a case cf noevidence and further finding 

that principles of natural justice havebeen violated, we 

do hereby quash the order of punishment imped onthe 

applicant and we do hereby exonerate the applicant of 

the cl-n rges leveLled against him. 

Thus, this application stands a1lied leaving 

the parties to bear their 	costs. 

. S S • • • 

MEMBii. (jMN) 

(4. 	 '-f' 
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Central 
Cuttk Bench, Cut 

93 	Sg1  

••.SS.S.........S... 

VICE -CHAIRM AN. 


