In DA.153/91.

CENTRAL ADMINISTRATIVE TRIBUNAL:CUTTACK BENCH:
CUTTACK,

JRIGINAL APPLICATION NU$.153 of 1991,

AND

IRIGINAL AYPLICATION NJ, 167 of 1991,
Date of decision:- 6th December, 1991,

{um.Neena sinha & Ors, cee Applicants.
¥ersus,

Union of India & Jrs. P Respondents.

Hrishkesh Chandra Ghosh & JOrs. e.. Applicants.
Versus,

Union of India & Ors, PR Respondents.,

For the Applicants:- M/s.J.Das, B.S.Tripathy,

Ke?eMisra, s.Mallik,

For the Respondents: = Mr.Ganeswar Rath,
Standing Counsel(Central) .,

1s Whath:r reporters >f local papers may b: allowed
to see the Judgment 2 ) o

2 T»> refer ed to the Reporters or not ? b el

3. Whether Their Lordships wish to see the fair
copy of the Judgment 2 (7‘,, ,
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since common questions arises in these
two cases they are being disposed of by this common
Judgment. In 0.A4.158/91 the applicants No.l and 2
respectively are Programmne Executi re,Commarcial
Broadcasting sService and Senior Annosuncer,Artist
Broadcasting Service of All India Radio,Cuttack.
0.A.157 of 1991 is also an application by two
persons, apolicant N»v.l is clerk Gr.II in the
commercial 3roadcasting Sarvice and Applicant
NO.2 i3 working as Transmission Executive of
All India Radio(AIR),Cuttack.
2. o3t of the facts are admitted they may be
Set out at the beginning . For the All India Radio and
Doordarsan staff at Cuttack some residential quarters
are availablz. Under 3.R.317(B) Rules relating to>
allotment of residential accomnodatiosn have been
framed by the Ministry of Inf rmation and Brhadcasting
Government of India. Prior to the filing of these
two applications, two other apllications, No.DA,455/30
and J.A4.896/90,were filed, theye also the questions for
consideration related to allotment of quarters.Those
two apolications have in the mean time been disposed
,»f as the applicants stated that they were given tha relief
that they prayed for during the pendency of those two
aprlications. The common case of the applicants in
both the cases is that by an order of all->tment the

station Director, the third respondent in »>th the cases,
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dtd.30.,11.90/3.12.90 allotted quarters. The

applicants in 0.A.158 were allotted 'C' type quarters
and those in J.A.167 'B' type quarters. The applicant

in J.A,155/90 and ).A.496/90 had challenged tha
allotment of some quarters to others including the
applicants of the present two applications, though
indirectly. In those two cases i.e.).A.458 and 496 »f 1999
an interim order was passed which was to the effect

that allotment of staff quarters would be subject to the
result of those two cases. On 12.12.90 an office order
was passad which informed all the staff members who were
allotted quarters that their allotment order was subject
to the final decision of this Tribunal in the case

filed by All India Radio Motor Drivers' Assnciation.
After that on 10.5.31 the impugned order cancelling the
allotment of the quarters infavour >f the two sets of

anplicants was passed.

3. Applicant No.l in U.A.158 of 1991 came

on transfsr fron A.I.R.,Ranchi and joined at Cuttack on
7.5.90. She was putting up in the quarters >f her

father who was then the Station Director. Her father
retired and thereafter C/14 quarters was allottsd to her
by Respondent N».3. The aposlicant N».2 in that case

is the Senior Announcer and has heen allotted 'C*' Type
accommodation which is under his occupation and that he
is a shift duty staff. The two applicants of J.A.158/91
have questioned the propriety of the order dtd.12.12.30

b say/ing that as the vri;inal a ic i )
Y / < G p)lluathqD 458 a
Z = : nd 496 of
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of 1990 related to '3' type quarters, and

as they are entitled to 'C' T/pes quarters, the
interim order passed in those twd cases had no
bearing on the allotnent »>f 'C' type quarters
and as such that osrder dtd.12.12.90 was passed

on misconception.

4, n 10/27.5.91 a revised order of
allotment was passed by Respondent No.3. In this
revised order none of the applicants was allotted

a quarters and they are under a threat of eviction
for which a notice was issued on 10th May,1391. The

two Sets of applicants have quastioned the justification

of allotment of quarters in favour of the 4th and 5th
Respondents of the tw» cases, they have averred that
they (applicants) have earlier 'Priority dates' than
respondents no.4 and 5 of their respective cases, the-
refore, they should have been allotted quarters in
preference to those respondents. The other facts

averred by the applicants need not be stated here.

5. Respondents No.l to 3 have filed joint

replies in th=2 two cases. Respondent N».4 in J3.A.158 of 19391
has filed a separate reply. The case of the Respondents

No.l t>» 3 is that the allotment made in Novenbar, 1310

was invalid in as much as a member of the allotment
committee was himself an aspirant f£-r allotment of a ~cuarter
to himself. For this infirmitly in the order of allotment

and als> as that o>rder of allotment dtd.30.11.20/3.12.90 was



agains3t the prevelent rules, the department suomHtua
cancelled the order of allotment and asked the
allottees to vacate. These Respondents have annexed

~

a copy of the All India Radio( allotment »>f residential
quarters) Rules,1983. According t> these respondents,
and als» Respondent No.4 in J.A.153 of 1991, frr

all tment of quarters >f Type A to D the total

langth of service would be the criterion and not

the continu»us drawal of emoluments relevant for the
particular type of quarters or its higher category
Raspondent No.4 of J.A.1583 of 1331 has taken a

further pl=a that the then Station Director who was

the Chairman >f the allotient comnittee illegally
allotted a quarters to his daughter i.e.applicant

No.l, Hz has further a-erred that the applicant No.l
Ms,.,Nina Sinha was transferred on har own raquest and
not in public interest.According to Respondent No.4 in
J.A.138 of 1991 the meaning »f the word emoluments cannot

e confined to pay onlye.

Do The parties are agreed, posSsibly they &a{
could not have any other way out, that the fates of the
two cases would depend on the interprastation of the
clause relating to> priority dates.Allotments are to he
made on the basis »f the priority dates, he wh»> has

an earlier priority date would have a better right to

allotment, all other things beino equal, »f a quarters in R

preference to one having a later date. Mr.Jayanta Das for
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the applicants has invited my attention to Swamy's

compilation of F.R. 3.R.and the provisions under S.R.
317(B) ,particularly to pages 320 and 391 of the tenth satkkk
edition. The applicants have ann=xed documents showing the
particulars of initial appointments and subsequent
promotions or holding of posts in higher scales. Applicant
No.l in J,A.158 of 1991 entered inton service dtd.27.10.33,
the applicant no.2 joinad as Junior Announcer on 3.11.1970
and in November, 1377 he was brought to the revised scale
of ®.1640/- to ®.2800/- from the revised scale of ks.1400/-
to .2400/-. Respondent No.4 in J.A.153 was appointed

as clerk Grade-II on 22,11.70, the pay scale of whibh
under the Revised Pay Rules is Rs.950/- to Bs.1500/~ and

he was promoted as Head Clerk on 1.9.87 drawing the

salary of 8.,1520/-. Respondent No.5 of case N>.153

was appointed in April,13593 as a copyist the present

pay scale of which is Rs.950/= to 75,1500/~ and was
appointed on 1.1.80 as a Production Assistant in the

scale of pay of Rs.1400/- to Rs.2500/=-.There is no dispute
that any person getting monthly emoluments within the
range of Rs.950/- to ®.1500/- would be entitled to 'B3*

type quarters, o»ne getting monthly emolum=ants within

the range of 8.1500/- to %.2800/- to 'C' typ: quarters.
Mr.Das for the applicants has challz:nged the o>rder of
cancellation on three grounds namely; when the order of
allotment was made, it created certain rights which

could not be taken away without £ollowing principles

of natural justice, that the aUthoritie
S were bound
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t> allot quarters to the applicants in preference to
the Respondents No.4 and 5 as the applicants of the
two cases have earlier priority dates, when compared
to the priority dates of competinsg R2spondents N».4
and 5 and the third ground is confined to the special

claim of the aoplicant No.l in J.A.158 of 1390,

7 S0 far as the first ground »f attack by Mr.Das
is concerned it cannot be rejected off hand . Admittedly
there was an order »f allotment on 30.11.90 infavour
of the applicants. OJf course the srders passed »n that
date were challenged by some others by filing »ri-
ginal applications which were numbered as J.A.455
and 496 of 1990. The question that really falls for
considerat.on is whether was the order only partially
invalid or void. The Respondents No.l to 3 have
averred that one of the members »f the allotment
connittee was an apolicant for allstment of quarters
and further that the then Station Director is the
father of the applicant No.l in ).A.158/91, thereforfe
the entire process of all-stment on 30.11.90 was vitiated
from the very bigiﬁﬁng. It is an elementary principle
lo of jurispudence that no interested person can be the
iL,GQ\;?( judge of a cause. If the principle of natural justice
)
&J//j/// ’ of being given an opportunity of hearing can be
!‘ attracted for cancellation of allotment of quarters,
justice requires that no interested person should be
charged with any duty for alloting quarters. To repeat

onCe again, it is not refuted by ths applicants that
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in the committee according to the decision of which
the allotnent order dtd.30.11.1990 was passed there
were interested persons. Relying on the decision »f the
supreme Court setting aside the induction of the
State Forest Officers in the I.F.s5.Cadre at its
initial <onstitution, I would say that the allotment
dtd.30.11.90 was void abinitio. Exeercise which is void
from its inception cannot clothe any body with any
right, therefore, no question of giving a hearing for

cancellation of such an order can arise,

8. The next and most important contention

of Mr.Das is that from the materials on record it would
be found that the applicants in 20.A,158 had begun
drawing emoluments relevant for 'C' type quarters

from dates much earlier than Respondents No.4 and 5

in that case and the applicants in J.A.157 of 1991
began drawing emoluments relevant for 'B' Type

quapgters since dates prior to those from which Respon-
dents No.4 amdl 5 of that case Dbegan drawing emolument;,
Eafrrelevant for that type, therefore the allotment of
quarters to the Respondents N»o.4 and g5 in the two

cases in preference t» the applicants is ynsupportabdle.

"In this regard Mr,Rath has c-ontended that no doubt

under the main provision the continuous drawing of
emoluments relevant for a particular type would de the
determining factor but if the first provisd is read,

it would be found that in respect of lower type

of quarters the length of continuous service would
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determine the priority date. Mr.Das's contention
is that if a proviso nurports to do away with all
that is pfovided for in the main part > a section
or Rule, the proviso would be deemed to be
invalid, N> doubt if the first proviso completely
Sets at nought the main part of clause-(’) it
cannot bz given effect to but it reguires an examin-
ation whether djes the proviso really negate what is
provided in the main part of the clause. For the sake
of convenience Clause-(p) of T=2 of the Rules may be
quoted here.

"PRIODRITY DATE of an »>fficerin relation

to a type of quarter for which he is eligible
under the provisions of S5.R,313-XXVI-T-7", m=ans
the earliest date from which he has bsen
continously drawing embsluments relevant to

a particular type or a higher type in a post
under the Central Government or amStﬁFe.

state Government or on foreign service

or as a staff artist, except for period of leave.

Provided that in respect of a type A,

type 3, type C or type D quarter, the date
from which the officer has been Continuously
in service under the Central Government or
the State Government( including the periods
>f foreign service) shall be his priority
date for that type:

Provided further that where the
priority dates of two or more officers are
thz same, Seniority among them shall b= determinec
by the amount »>f emoluments, thas officer
inreceipt of higher emoluments taking precedence

over the officer in receipt of lower



- 10 =

emoluments, and where the em»sluments are

equal, by length of service:

Provided also that in respect of
>fficers who come to a station on trans-
fer a pool of quarters will bz reserved
to the =xtent necessary and in keeping
with the other pro-isions of the rules
relating to shift duty staff entitlement,
ConCessiondl period of retention, etc.
EXPLANATION:- In cases referred t» in

the third provis», transfer would mean
effective change of station(city)
involving duty for one year or more
excluding periods of leave other than

casual leave;
9. Mr.J.Das has contended that what the first
proviso to clause(p) m=ans is that for quarters of
types other than A to> D,only the leave period is not to be
excluded but the point of time from when an employee#
draws emoluments relevant £or a particular type of
quarters remains as the factor for determining the
priority date. If what Mr.Das zontends &s Correct then it
would lead t> an anomalous result. In the main part of
clause(p) the word " continuously" has heen used. "Leave"
may be even leave on half average pay, so a person who
goes on leave on half average pay can not continue to
draw the emoluments that he was drawing prior to his
proceeding on leave. For tha# reason at the end of the
main part of clause(p) " exceont £or period of l=ave® had

to be added. The ordinary rule of interpretation is to

interpret a section or Rule without any external aig
’
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but when there are similar provisions relating to

similar matters, for proper under-standing, a reference

to sSuch provision may b= made. On refering to thz definition

of " priority date " as given in clause(i) of Ghvernment

Residences ( General 2ool in Delhi) Rules,1963, it would be

Clear that the continuous drawal of em)lum:nts relevant

for a type of quarters applies only to higher types and

not t> the Yrowest 4 types for which the length of continucus

Service would be ths determining factor. Mr.Das has laid
very much stress on the words " for that type" used in
the last part of first proviso of that clause,

to contend that it is the earliest date from which a
person began to draw emoluments £or particular type

wo 1ld be the determineing factor. This contention »f
Mr.Das is not correct. Jn referring to clause (u) where *
"type " has been defined it would b2 found that in
determining the entitlement to a particular quarter,

the em>sluments at the tine of consideration are relevant.

10. Mr.Das has next contended tha: the aposlicant

No.1 in J,A.153/91 is entitled to preference both as a
single lady employee and also on account of having come

Oon transfer. In this regard Mr.Das has referred to the
3rd.Proviso to clause(p) . U reading this proviso what
would be found is that inrespect of offécers who come to

a station »Hn transfer a p»o>l of quarters would be reserved
but this would be subject to the other prorsisions of the

rules relating to shift duty staff, concessional pariod

2f retentioyn etc. and to the extent of nacessary. Respondent
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Respondent N .4 haé taken the definite stand that
applicant n>.l came t> Cuttack >n her own request and not ir
in public interest. Application lacks inf>rmation with
regard to if any po-sl of quart:r has been kept
reserved for persons coming on transfer.Therefore this
contention of Mr.Das cannot be accepted for la-k of
material pleadings.
- B A Mr.Das hds next contended that the
first applicant in ).A.153/91 is entitl-d to accommoda-
tion from ladies pool.Mr.Das has drawn my attention to
Page 390 and 391 of Swamy's compilation of F.Re & SR,
In the Allostment of Government Residence ( General Pool
in Delhi)Rules, 1963 prosision has heen maééfzgéy JDfficers!
Pools, but in the clopy of the Rules franed for A.I.R.
Staff there apoears no mention of any Such po»l., In para-7
( at page-6) of the reply filed »y Rzspondents no.l to 3
it has been specifically mentioned that in the Rules
framed for the Informatiosn and 3roadz-asting Department there
is no provision for any Ladies' Po»l. Mr.Das has urged
that the Govt. of India have decided to extend the provisi-

~ centey A

ons relating t» lady officers to all Regionnal Saunters
where general pool accommodation is available or are
under construction, therefore a quota has t> be reserved
for lady officers >f A.I.R. workine at Cuttack. It is not
Very necCessary to discuss whether can a Rule framed by the
President be amended by a Government order, because from

the footnote at page-333 of the compilation it would be

found the 1363 Rules have been extended, with some minor
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changes, to sohme oth:r stations mentioned in the footnote ax

and Cuttack 1s not one of those places.

12. The apolicants in J.A.153/91 have claimed

to be shift duty otaff, but on reading Annexure-A to

the reply filed by Respondents 1 to 3, this claim does

not dappear to he tenable as neither of the two fall in
~ ojtn.—

any'26 categories nentioned therein.

13. From the pleadings it is clear that all the

private parties claim allotment of 3 & C type quarters

and the persons arrayed Respondents 4 and 5 in tha two

cases have greater length of Service than the

applicants, hence the respondents 4 and 5 have hetter

~laims to allotuent.

14. For the reasons mentioned above the applicants
cannot succeed. The cases are disposed of accordingly

witho>ut any order as to costs.

Central Admini
Cuttack Bench,C



