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Q) 
- 	 JUDG1'ENT 
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K.P.ACHARYA,V.C. 	In this application under section 19 of the AdminL.- 

strative Tribunals Act,l985, the petitioner prays for a declaratior 

that the etitioner is deemed tohave been promoted to HSG II 

from the ciate on which his prrtotjon was due or with effect from 

the date on which his juniors hau been promoted with all conseque-

ntial benefits and the fresh chargesheet contaied In Annexu&a-3 
be quashed. 

2. 	 Shortly stated the case of the Petitioner is that 

Memo of charges was delivered by Opposite Party No.4 i.e. the 

..enior Duperintendent of Post Offices,Cuttack City Division 

vide Memo No.1.4-11-87/88 dated 5th September, 1988 to the 

Petitionerwith an allegation that the Petitioner facilited 

fraudulent withdrawal of Rs. 16,015.05 and after due enquiry the 

Senior Superinten.: ent of Post '- ffices(cpposite Party No.4) passed 

an order of recovery of Rs. 7,500/- frci the pay of the Petitioner 

in 30 instalments.Being aggrieved by this rder,the Petitioner 

invoked the jurisdiction of this Bench by filing an application 

under section 19 of the Administrative Tribunals Act, 1985 with a 

prayer to quash the order of punishment and this formed subject 

matter of 0rigia1 Application No.322 of 1989.Vide order dated 

21st I4ay,1990 passed in CA 322 of 1989,the Bench quashed the 

order of recovery of Rs 7,500/- and gave liberty to the 

Department to dispose of the case 	afresh after examining the 

depositor in the presence of the appiicant.Due to this punshrnent 

imposed on the petitioner,the Departmental authority denied 

promotion to the retitioner,to HSG Gradell and hence the Petitioner 

prayed before this Bench in a separate application forming subject 

matter of Original Application No.162 of 1990 to direct the 

Opposite Parties in the said original application not to withhold 

prototion of the Petitioner on the pretext of currency of punishmat 
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Opposite Party No.3 i.e. the Chief Postmaster General ordered 

issuance of a fresh chargesheet ytleb 	on 26th February, 1991 

calling upon the petitioner to show cause as to why a minor 

penalty should not be imposed on him vide Memo No.T/26-16/90 

dated 4th April,1991, Ordeis of promotion of the petitioner to 

HG II was passed and instead of giving effect to the 6ame 

the said promotion was cancelled by Opposite Party No.3 vide 

order No._T/26-16/90 dated 18th ipril,1991.Hence this application 

has been filed with the aforesaid rayer. 

In their counter the Opposte Parties maintained 

that the appointing authority has a discretion to withhold 

the promotion during the currency of disciplinary proceeding 

and since the chargesheet had been delivered to the p etitioner 

on 5.9.1988 and again on 26th February,1991,the promotion of 

the jetitioner was rightly withheld.Further it is maintained 

by the Op:osite Parties that in compliance with the oxers 

passed by this Bench a fresh enquiry was helu and the depositor 

Shri Nayak was examined in the presence of the petitioner who 

denitwithdrawal and therefore,the disciplinary authority had 

imposed punishment of recovery of Rs. 7,500/- wLich should not 

be unsettled. 

we have heard Mr. D.P.Dhalsamant learned counsel 

for the petitioner and Mr. Aswini Kuoar iira learned Standing 

Counsel(Central) on the merits of this case.'e propose to first 

deal with the prayer of the petitioner to quash Annexur-3 i.e. 

Memorandum dated 26th February, 1991 .Mr.halsamant contended that 

while disposing of original Application No 322 of 1989,the 

Bendi had directed for examination of the L'epositor inthe 

presence of Petitioner and had not authorised the disciplinary 

authority to prepare and serve a fresh chargesheet and 

therefore the fresh chargesheet dated 26th February,1991 should 
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quashed.This argument of hir.Fhaisarnant is unacceptable because 

in para 8 of the jJdgment, the Bench cbserved as follows: 

Iri the re suit nnexure 3 and 5 are quashed but the 
Department would be at liberty to dispose of the 
case afresh after examining the depositor in the 
presence of the appiicant. 

In view of the above direction of the Bench having 

quashed Annexures 3 and 5 the )epaftmental autority had no 

option but to prepare a fresh chargesheet and deliver the same 

to the petitioner because the char gesheet dated 5th September, 

1988 which was e subject matter of CA 322 of 1989 was no 

longer in existence.ILhereLore,we find no illegality tohave been 

committed by the concerned authority in delivering afresh charge-

shcet.It may be remembered that theLe is no allegation against 

the petitioner that he had misapropriated the amount in question 

or a part thereof which had caused loss to the Government.In 

the imputation of the charges,the manner of negligence has been 

stated in a very cr?tic  manner which does not c me to the 

notice of the petitioner .In the impugned order of punishment 

contained in Annexura R 5 it is stated as follows: 

'41n persuance to the CAT order confronting enquiry 
was held,Illegible.Itw as established that the 
money has not been withdrawn by J1hri Nayak the 
account hcldcr.o it is proved that money has been 
withdrawn and the fraudlent withdrawal took place 
due to negligence on the part of the official. 
Taking into view totality of the case,i crder for 
reosvery of the part of pecuniary lose sustained 
by the Department.xx xx xx4 . 

In the order of punishment nothing has been stated, 

the eanner of negligence ccnrnitted by the Petittcrier.Therefore, 

e find that there is substantial force in the ccntention of 

Mr.Dhalsainaflt that in the absence of specific datas regarding 

the manner of negligence committed by the Fetitioner ,decision 

fof the disciplinary authority :eflected in the chargesheet 
'4/ 
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recarding the idanner of negligence a.cunts to ncriapplicntion 

of judial mind and has been based on surmises and so also the 

order of punishment suffers from the vary same inforrriity by 

passino an order of punihment in a very crptic manner .Iheraf ore 

as prayed for, the chargesheet nnexur.•-3 dated 26th February, 

1991 J6 	 as a result of which there is no cther 

option left for the bench but to quash thecrder of punishment 

which is accordinqly cfuashed. 

7. 	 Next coming to the :rayer of thepetiticner for 

promotioni to the Grade of HG II with retrospective cffect.It 

may be stated that in this connection an application had been 

files before this Bench with a prayer to direct the Cposite 

Parties to promote the petitiaer to the higher selection 

Grade II from the cate on which his juniors were pranoted.this 

formed subject matter of Original A blication No.162 of 1990 

disposed of on 14th January,199i.herein at paragraph 6 of the 

jLdgment, the Bench observed as follcqs; 

"he (meaning be petitioner Shri B.Jaoatdeo) should be 
promoted with effect from the oate he was due for 
potion or the date from which his imme late junior 
be-,-:,an to officiate in I$G II,otrerwise the case of tIe 
applicant be considered by Eceview DEC". 

From the records £ Original Application No.162 of 19901 it is 

found from Annexure 1 dated 10th August,1988 that the petitioner 

was given promoticn on a.dhoc basis to officiate in the grade of 

HSG 11 and it is alsc. found from nnexure II sated 23rd September,, 

1988 issued from the office of the Senior Postmaster General, 

Orissa Bhubaneswar stating that in viea of thendency of the 

disciplinary case at present the promotion and posting of 

dhri Jagatdeo,G on adhoc basis issued vide office Nemo of 

even number dated 10th August,1988 is hereby cancelled with 

\ inte late effect.dmittedhe first chargesheet was delivered to 
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the Petitioner on 5th Septerber,1988. In the case of Janakiram 

Vs.Unjcn of India and others reported in AIR 1991 SC 2010,Their 

Lordships have upheld the view taken by a Full bench of the 

Central .dmin .stratjve Tribunal reported in 1987(2) All India 

ervices Law journal 117(K.Ch.Venkatready and others Vs.Union 

of India and others) that the ate of delivery of the charge shee 

is the deemed date f initiation of the proceecing.In such 

circumstances,the chargeshet having been delivered on 5.9.1988 

there was no proceeding ~.;enci ng against thep etitic,ner on 10th 

Augt,1988.Theefr an incorrect view was taken by the 

competent authority in cancelling the adhoc promotion f the 

petitioner on the ground that a disciplinary proceeding was 

pending against the petitioner, before the chargesheet was 

filed i.e. on 5.9.1986. At the cost Cf /repetitioo we may say 

that vide judgment passed in CA 162 of 1990, the Bench 

observed that in CA. 322 of 1989, the Bench had, quashed the 
iV'. U44 

order of punishment1 	'iythe chargesheet dated 5.9.1988 

was not in existence .he Petitioner was due to be promoted 

much prior to the chargesheet dated 26th February,1991 and 

therefore in all fitness of things, the petitioner should h ave  

iven promotion to the tG Grde II. Now the circumstances 

have completely changed in view of the f act that this Bench ha 

quashed the order of punishment and the chargezheet dated 26th 

February,1991.therefore,no dirty linen exists on the Surface 

to be utiljsed ajnst the Petitioner. 

8. 	 Ordinarily the judiciary cannot step on the shz 

of the administrative asthority to adjudicate the suitability 

or otherwise of a particular incumbent for prornotion.We would 

have crdinarily directed the Opposite Parties to consider the 

suitabi1ity of the petitioner for promotion to HsG II but from 
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the records we find that the petitioner had been adjudged 

suitable but the DPO did notrecomiend his promotion bEtause of 

currency of punishment which no more Xn exists in the field, 

since the Suitability of the petitioner had been adjudged in 

his favour we would direct that the petitioner should be given 

promotion with effect from the date on which his juniors were 

prcroteo with all consequential benefits which should be 

calcul-ated 	and paid to the ;etitioner within 90 days from 

the bate of receipt of a copy of this judgaent. 

9. 	 Thus, the application is accordingly disposed of 

leaving the parties to bec.x their own costs. 

ii— 
Mi'EE (ADMIi rIRTI) 

Central Adminstrative Tribunal, 
Cuttaj:ench/Cuttack/17,7 .92/ 
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