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1. Whether reporters of local papers may be allowed
to sse the judgment 2 Yes,

20 To be referred t cche Reporters or not ?'jw

3. Whether His Lordship wishes to see the fair copy
of the judgment 2 Yes.
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JUDGMENT

K. P, ACHARYA,V.C., In this application under section 19 of the
Administrative Tribunals Act, 1985, the applicant prays
for a declaration that the impugned order of rejection
ofthe prayer of the applicant for ant€dating his due
date of inCrement contained in Annexure-3 is bad, illegal,
improper and unjust and also f or a declaration that the
due date of increment of the applicant should be ant€dated
to 1.1,1987 immixxdt xf X3x12:1988 and consequential
relief . regarding suitably stepping up of the pay of

be granted
the applicant{v:hich should not be less than the pay

of his juniors namely Mr.J.K.Bhattacharya and Mr.R.N.Dase

24 Shortly stated, the case of the applicant is that
he is a member of the Indian Administrative Service, and
he was allotted Orissa cadre belonging to the batch of
1958, being a direct recruit, At the time of filing of the
application  the applicant was functioning as Additional
Development Commissioner and Secretary to Government of
Orissa, Planning and Coordination Department, During the
period from 5.,7.1982 to 16.12.1986 the services of the
applicant were placed at the disposal of the Central
Government by way of deputation and the applicant
functioned as Joint Secretary to the Government of

India in the Planning Commission, Prior to 1.1.1986

the applicant was drawing the pay of Rs.2,750/= per month
which was the pre-revised supertime scale, Pursuant to
the revision of pay scale of the members of the

Indian administrative Service, the pay of the applicant
N



was fixed at Rs.6,500/- per month with effect from
1,1.1986, On 16,12,1986 the applicant was sent back to
Orissa Government and the applicant was posted as
Commissioner, Agriculture and Rural Development Department
entitling him the revised pay scale of Rs.7, 300-1(30-7.600/-
with effe€t from 26.12,1986 and his pay was fixed at
RS, 7,300/~ per month with e ffect from 26,12,1986, fixing
the next increment due on 1,12,1987( incidentally it may be
mentioned that there is a typographical mistake in the
petition, itself statingthat the next increment was due on
1.,2.1987.). The main grievance of the applicant is that
during the period when the applicant was on deputation under
the Central Govermment, two Officers of the Orissa cadre
namely M/s.J.K.Bhattacharya and R.N.,Bas ( who are also
direct recruits tothe cadre of Indian Administrative
service and juniorito the applicant) were appointed against
ex-cadre posts under the Government of Orissa with effect
from 13,7.1984 and 28,5.1985 respectively in the pre-
revised pay of Rs.3,000/- per month corresponding to
revised scale of pay of Rs.7,300/- per month with effect
the benefit of
fram 1,1.,1986 conferring next increment being due on
1,1,1987. Due to this anomalous position, the applicant
sent a note to the Chief Secretary tothe Government of
Orissa, to redress his grievance by ante-dating his due

fixing it to
increment to 1,1.,1987instead of 1,12.1987, The request of

Lthe applicant was turned down. Subsequently, the State of

Ny
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Orissa(Respondent No.2) referred the matter to
Respondent NoO,1 i,e. Secretary to the Gowernment of
India, Department of Personnel, for reconsiderationof
the case of the applicant as a special case, and allow
the applicant tod&aw his increment with effect from
1,1,1987 under Rule 3 of All India Services(Conditions of
Service and Residuary matters)Rules, 1960, On 7.3.1990
the applicant received a communication from the Joint
Secretary to the Government of Orissa in the General
Administration Department stating that tie Gowrnment of
India had rejected the representation of the applicant.
A detailed representation was submitted by the applicant
addressed to the Respondent Noel for reconsideratiocn
of the case afresh, Since there was no response from
the Respondent No,1 this application hasbeen filed with

the aforesaid prayere.

3. Counter has been filed on behalf of both the

respondents separately.

Irn the counter submitted on behalf of the
Respondent No,l it is stated that since M/s. Je.K.Bhattacharya
and R. NeDas were holding ex-cadre posts at the relevant
time the grievance of the applicant for removing the
anomalous position cannot be redressed inview of the
provisions contained uhder RuleSA of the I,A.S.(Pay)Rules,
1954, and it is further maintained that taking recourse to
Rule 3 of the A,I.S.(Conditions of Service and Residuary
matter s)Rules, 1960 , ®&x . would " be unjust and improper, and
would open/faIOOdgate for many other Officers to derive this

benefit who have been denied in the past and who are going to
N



be denied in future. Hence, it is maintained that

the case being devoid of merit is liable to be dismissed,

4. On behalf of the Respondent Ho.z,‘ it is maintained
that the case is not only barred by limitation but the
junior Officers namely Mr.J.K.Bhattacharya and Mr.R.N,Das
heving held ex-cadre posts at the relevant time, the
applicant is not entitled to the benefit sought for by
him especially when his case does not come within the
purview of Rule 5 of the A.I,.S.(Pay )Rules, Hence, it is
maintained by the Respondent No.2 that the case being
devoid of merit is liable to be dismissed.

Se I have heard Mr.J,Das, learned counsel r the
applicant,Mr.Aswini Kumar Misra,learned counsel for the
respondent No,l1 and Mr.K.C.Mohanty,learned Government

Advocate (State) for the State of Orissa,

6e The follow ng facts are admitted;

i) The applicant is senior to Ws.J.K.Bhattacharya
and R, N,Das,

ii) The applicant while on deputation to the
Centtal Government, M/s.J.K,Bhattacharya and
R.N.Das were holding ex-cadre posts and during
this period the pay of the applicant was fixed
at the stage of Rs.6500/~ per month with effect
from 1.1.1986 and on return from the Central
Government, the pay of the applicant was fixed
‘at Rs.7,300/= per month with effect from
26,12,1986.

iii) While M/s.J.K.Bhattacharya and R.N.Das were on
deputation their pay was fixed at Rs.7,300/-
per month in the revised scale of pay with
effect from 1,1,1986 with the next increment

being due on 1,1,1887,

bn,
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Te In view of the above mentioned admitted case

of the parties, the only disputed question which
remains to be determined is as to whether the pay of

a senior Officer should be kept in par with the Officers

Junior to him otherwise the principle of stepping up ofthe

and/or redundant,
pay becames nugatory/ Rule5(a)of the I.A.S.(Pay)Rules,

1954 runs thus g

“ (5) (a) The increments admissible to a member
of the service in the scale of pay other than
the time-scale of pay specified in rule 3

shall be regulated with reference tothe length
of his service in that scale of pay, previous

service, 1f any shall count for incfement, if it
is 3=

(1) Service in a cadre posts or

(1i) service in a permanent or temporary
post(including a post in a body
incorporated or not, which is wholly
or substantially owned br controlled
by the Government) in the said scale
or higher scale of pay 3-

Provided that scerice in a post outside
the cadre including service in a post under the
Central Government, shall count for increment on
reversion to the cadre, subject to the follawing
conditions,namelys-

(a) The member of the Service should have
been approved by the Government of the
State on the cadre of which he is bome,
for appointment to posts in the said
scales

(b) all his seniors in the cadre, except
those regarded as unfit for such appoi-
ntment,were serving in posts carrying
pay in the said scale in which benefit
is to be allowed or in higher posts,
and at least one junior was holding a
cadre post under the Government of
the State on the cadre of which he is
borne, carrying pay in the said scalesg-

(c) the service shall count from the date e
which his junior is promoted and the
benefit shall be limited to the period
during which he would have helda post
under the Government of the State on the
Cadre of which he is borne, had he not
been appointed to a post outside the

cadre. "
Ly
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8. Conceding for the sake of argument that the contene
Government
tion advanced by leamed counsel for the Central/and the
State Government that the above quoted provision contained
in Rule 5(5) creates a bar for giving necessary benefit to
the applicant as prayed for by him, yet the provisions
contained in Rule 3 of the A.I,S. ( Condic;;ions of service=-
Residuary matters)Rules,1960 should havwe been invoked
and at one point of time that is in the letter addressed
to the Department of Personnel and Training on behalf
of the Government of Qrissa, vide Annexure-2 it was

stated as follows:

" In order to mitigate thehardship caused to
the senior officer, it is requested that the case of
Sri Sundararajan may please be reconsidered as a
special case and he may be allowed to draw his
increment with effect from 1,1,87 instead of
1,12.87 under rule 3 of IAS( Condition of service=-
regiduary matters)Rules, 1960,, "

From the abowve quoted matters it is clear that the State
Government was of the view that hardship is being caused
tothe applicant. In my opinion, rightly this view was
taken by the State Government because it is against all
cannons of justice,equity and fair play to find that a

Senior Ofiicer would be drawing lesser emoluments or lesser
financial

/penefit  than the junior Officer, In this connection, it

should also be noted that the applicant was never -
responsible for his deputation or posting under the Central
Government while his juniors were serving under the State
Government in ex-cadre posts, The applicant equally

had no control over the posting of his junior Qfficers

lin the ex-cadre posts, Had the applicant chosen out of his
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ovn volition to go to the Central Government on deputation,
the matter could have taken a different tume. But as
Government servants, the applicant and his juniors,

'M/8, JoX. Bhattacharya and ¥*XX% R, N.Das were bound to carry
out the orders of the Government, either Central or |
State in regard to their transferxr and posting, But that
does not necessarily mean one senior officer would suffer
from @ hardship on account of his deputation over which

he had no controle Rightly, the rule making authority
had conceived of a situation of this nature and therefore,
Rule 3 of A,I.S.(Conditions of seevice -Residuary matters)
Rules, 1960 was framed with the sole intention t hat there
may becases who may be hapdhit by the provisions contained
in I.A.S.(Pay)Rules and therefore, résiduary rule was
enforced to give necessary redress to an Officer whose
claim would be just andequitable and suffering from undue
hardship. This particular rule of 1960 hasbeen framed

with the same intention or with the same view as that of
Section 151 of the Code of Civil Procedure, Inherent
povers have been vested with the Civil Courts to redress
the grievance of a particular party whenthere is no
specific provision made in the Civil Procedure Code for
giving relief to the party. Ia such circumstances,

the Civil Court could exercise its powers under section
151 of the Code of Civil Procedure to give necessary
relief, With @ similar intention this rule of 1960

has been framed expecting that all types of cases which may
arise in future causing undue hardship to the officer

envisaged .
may hot have beencontemplated or / and necessary provision

\‘to redress the grievance of the officer may nd have been
‘N
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provided in the Pay Rules. At the cost of repetition,
it may be stated that the State Government rightly
came to the conclusion that undue hardship is being
caused to the present applicant and since his case does
not came within the provisions con'?ained in the I,A.S,
(Pay)Rules, 1954, hence, provisions contained in
I.A.S.(Condictions of service- Residuary matters)Rules,
1960 should be adhered to. The Cehtral Government does
not say any whére in the counter that the case of the
applicant is nati:fé—e to be considered for relagation
under the Rules stated above, The only averment finding
place in the counter of the Central Govemment in this
regard guns thus 3

® It would kindly be noted that if this is done,

it will amount to making mockery of the rules

and allowing unintended benefits to many more

officers who xe not entitled to get those

benefit under the rules,™
9, It is far beyond my comprehension as to what the
Respondent No,l1 meant that adhering to the provisions
contained in A.I.S.(Conditions of service-Residuary matters)
Rules, 1960 would amount to a mockery. At the cost of
repetition, it may be stated that the rule making
authority framed a set of Rules with the sole intention
of redressing the grievances of the Government Qfficers
facing such hardship and the provisions contained inthe
said Rules could be adhered to only when there is no
specific provisions elsewhere to redress the grievance of

the concerned officer, Accepting the case of the Central

Gowernment and holding the particular provision( stated

above) in the A,I,S.(Conditions of Service-Residuary

matters)Rulesy 1960 would be mockery, then w one would
A
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flagrantly violate the intention of the rule making
authority which is not permitted under the lav,
Therefore, I find no merit in the contention of
MroAswini Kilxnar Mis.ra, advanced on behalf of the
Central Government relying onthe abovequoted averment

finding place inthe counter, Hence, it stands re jected,

10, Last but not the least, I would unhesitatingly
state that it is notzkc;ncernd of a-ny particular
officer or of a Court/Tribunal, if a floodgate is

opened to several officers to receive a benefit conferred
under a particular rule, M. Every officer is entitled
to protection of law if he is entitled to such protection
under the law, If law allowﬁé, the Court must award

irrespective of any other consideration.

11, In view of e aforesaid discussions I would
hold that the applicant is entitled to derive the benefit
of having his increment with effect from 1.1,1987

and therefore, I would direct Respondent No,l to grant
relaxation adhering tothe provisions contained umier
Rule 3 of the All India Services{Conditions of service-
Rasiduary matters)Rules, 1960 and pass necessary orders
that the deemed date of increment of the applicant,

Shri S.Sundararajan should be made effective £rom
1,1,1987 and accordingly arrear financial benefits to
which the applicant is entitled should be paid tothe

applicant within 60(sixty) days from the d ate of receipt

I)'Of a copy of this judgment, Necessary orders, as
N
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directed abowve, should be passed by the Respondent No.l
within 30(Thirty) days from the date of receipt of a
copy of this judgment,

12, Thus, this application stands allowed leaving

the parties to bear their own costs.

i
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VICE-CHAIRMAN

Central Adminis
Cuttack Bench, £€

December 1,193¢4%




