IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH

Original Application No,115 of 1991,

DATE OF DECISION; AUGUST 18,1993,

Baikunthanath Sethi DAY Applicant,
vVersus

Union of India and others ... Respondents,

( FOR INSTRUCTIONS)

1. Whether it be referred to the Reporters or not 2w

2, Whether it be circulated to all the Benches of the
Central Administrative Tribunal or not ? 7»0"
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCHs CUTT ACK.

original Application No,115 of 1991,
Date of decision 3 August 18,1993,
Bajkunthanath Sethi coe Applicant,
Ve rsus

Union of India and others ... Respondents,

Forthe applicant ... Mr.D.P.Dhalsamant, Advocate,

For the respondenss ... Mr.,Aswini Kumar Misra,
Sr.S8tanding Counsel(CAT)

CORAM;
THE HONOURABIE MR, K, F¢ ACHARY A, VICE-CHAIRMAN
A ND

THE HONOURABLE MR,H,RAJENDRA PRAS2D, MEMBER(2DMN)

JUDGMENT

K. Po ACHARYA, V,.C, In this application under section 19 of the
Administrative Tribunals Act, 1985, the applicant
challenges the order of punishment passed against him

resulting from a disciplinary proceeding,

25 Shortly stated, the case of the applicant is that

a charge-sheet was delivered to him on the allegation

that while he was functioning as a Postman,Hakimpada

Sub Office on 10,3,1987 he had illegally affixed used
postage stamps in the registered parcel which was to be
&espatched 'fggm-;he said Post Office, A regular enquiry

was conducted and the enquiring officer found the applicant
to be guilty of the charge and accordingly the enquiring
officer submitted his finding tothe disciplinary authority
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who in his turn concurred with the findingsof the
enquiring officer andordered reductionof the pay
of the applicant by two stages, The applicant
preferred an appeal and the Director, PoOstal
Services vide hisorder dated 15,3,1991, contained
in Annexure=5 maintained the findings of the
disciplinary authority and enhanceg/;gialty by
ordering removal of the applicant fram service,

Hence, this application has been filed with the

aforesaid prayer.

3. In their counter, the respondents maintained
that there is overwhelming evidence on the side

of the prosecution to substantiate the allegation
against the applicant and principles of natural
justice having been strictly followed, the order of
conviction should not be unsettled - rather it should
be sustained and the case being devoid of merit

is liable to be dismiscsed.,

4, We have heard Mr.D.F.Dhalsamant, learned
counsel for the applicant and Mr.Aswini Kumar Misra,
learned Senior Standing Counse 1(CAT) for the
respondents, We have carefully gone through the
enquiry report submitted by the Enquiring Officer,
There is no direct evidence in this case tothe
effect that the applicant had affixed used stamps
in the registered parcel, Even if there is no
direct evidence yet one can be convicted on circum-
stantial evidence provided that each link in the

circumstantial evidence is proved to the satisfaction
AN
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of the concerned authority.In the present case, there is no
iota of credible circumstantial evidence indicating or
pointing out the fact that the applicant had affixed
the used stamps , Incidentally, it may be stated
that one Bijay Kumar Naik was also one of the delineugnt
officers along with the present applicant. In the
charge it is stated that the presentapplicant in collusion
with the sald Bijay Kumar Naik had affixed the used
Stamps on the registered parcel, From the enquiry
report we also find that the enquiring officer has
observed to the effect that inference can be drawn
regarding the guilt of the present applicant, No doubt
the standard of proof required in a criminal trial cannot
be the same as that of the damestic enquiry but law is
well settled that even in a damestic enquiry the evidence
should be satisfactorily proved to bring home the charge,
Surprisingly theEnquiring Officer observed as followss
® It is to a reasonable mind that the
evidences of Sri C.MeRout (SW-1) has got much
evidentlary value and can be relied upon to draw
inference, The solirary refutal of Sri Sethi
having no corroboration has not superceded the
evidence of Sri C.M.Rout, It is thus held from
the above discussions that the SpS Sri Sethi
had actually affixed used up postage stamps on
RP NO, 3255 d4t,10,3,37, "
I+ is far beyond our comprehension &s to how the
enquiry officer thought that he could arrive at a
finding regarding the guilt of the applicant by
inference, Inference can be made only on the basis of
credible evidence, At the cost of repetition we must

say that there is absolutely no iota of evidence that

the applicant had himself affixed the stamps . That -
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apart, even though there is grave suspicion against the

applicant yet however gx:avez suspicion may be,/cannot take
len i

the place of proof even in the domestic enquiry., Our view

gains support from a judgment of the Hon'ble Supreme
Court reported in AIR 1964 SC 364( Unionof Ipdia vrs.
H.CeGoel) in which Tﬁeir Lordships havebeen pleased to
observe as followss

* Though we fully appreciate theanxiety of the
appellant to root out corruption from public service,
we cannot ignore the fact that in carrying out
the said purpose, mere suspicion should not be
allowed to take the place of proof éven in
domestic enquiries, It may be that the technical
rules which govern criminal trials in courts
may not necessarily apply to disciplinary
proceedings, but nevertheless, the principle
that in punishing the guilty scrupulous care
must be taken to see that the innocent are not
punished, applies as much to regular criminal
trials as to disciplinary enquiries held under
the statutory rules, *

therefore, keeping in view the observations of Their
Lordships in the case of Union of India vrs, H.Ce.Goel,

te hold that
we have absolutely no hesitation inour mind/ even
though there is grave suspicion against the applicant,
he cannot be held to be guilty because we are of

opinion that this is a case of no evidence,

- Mr.Dhalsamant, relied upon a judgment & the
Supreme Court reported in ATR 1986(2) Supreme Court 186
(Kashinath Dikshita v, Unionof India and others) to
substantiate his contention that serious prejudice has
been caused to the applicant with regard to non-supply of
preliminary enquiry report which was d-emanded by the

applicant, Hon'ble Mr,Justice Re.S.Pathak, ( as my Lord the

wchief Justice then was) speaking for the Court quoted
N
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with approval the observationsmade by Their Lordships
inthe case of State of Punjab vrs. Bhagat Ram reported in
5.CeRe1975(2) 370 which runs thus g

" The 8tate contended that the respondent was

not entitled to get copies of statements, The reason-
ing of the State was that the respondent was given

an opportunity to cross-examine the witnesses and
during the cross-examination the respondent would have
the opportunity of confronting the witnesses with

the statements , It is contended that the synopsis
was adequate to acquaintthe respondent with the

gist of the e¥idence,

The meaning of a reasonable opportunity of
showing cause against the action proposed to be taken
is that the CGovefnment servant is afforded a
reasonable opportunity todefend himself against the
charges on which inquiry is held. The Government '
servant should be given an opportunity to deny
his guilt and establish his innocence, He can do so
when he is told what the chartes against him are.

He can 40 sO by cross-examining the witnesses produced
against him, The object of supplying statements is
that the Govermment servant will be able to fefer

to the previous statements of the witnesses proposed
to be examined against the Government servant., Unless
the statemengs are given to the Government servant

he will not be able to have an effective and useful
cross-examination,

It is unjust and unfair todeny the Government
servant copies of statements of witnesses examined
daring investigation and produced at the inquiry in
suprort of the charges levelled against the Gove rnment
servant, A synopsis dces not satisfy the requirements
of giving the Government servant a reasonable
opportunity of showving cause against the action
proposed to be taken.ee.

In view of the aforesaid pronouncements of the Supreme
Bourt consistent view hasbeen t aken bymany of the

Benches of the Central Administrative Tribunal that
non-supply of preliminary enquiry report causes serious
prejudice tothe delingquent officer thereby violating the
principles of natural justice, Apart fram the abowe,

a begd roll of judgments on this subject have been delive red

(}by different Benches, ocne such case may be cited which is
,’v
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reported in (1989) 9 ATC 21( Jagannath Behera vrs,.
Unionof India and others), In view of the aforesaid
discussion we are of opinion that this is a case of

been
no evidence and therefore, the chargehas net/ established,

6 It was nert contended by Mr.,Dhalsamant that
depriving the applicant from cross-examining the Govern-

ment Examinerizx of Questicned documents has caused

serious prejudice to the applicant., We have bean taken
through the relevant ordersheet contained in Annexures 8
and 9, On 29,3,1990 the Government gxaminer of
questioned documents, Shri HeS.Tuteja had appeared., He
was examined in the absence of the applicant. We would
have certainpfaccepted the submission of Mr,aswini Kumar
Misra that no intimation having been given by the
delinquent officer for hbs -non-attendance, the
Enquiring Officer had no obligation &0 adjourn the case
due to the non-participstion of the delinguent officer.
But here is a case where the Enquiring Officer has himself
found that non-attendance of Shri Ganeswar Rripathy, AeG.S.
was due tothe fact that the said A,G.S, Shri Tripathy

vas enga.ed on official duty upto 22,4,1990 and therefore,
Shri Tripathy could not attend. This fact having been
withinthe knowledge of the enquiring Officer, in all
fairness he should lave either adjourned the examination

of Shri HeS,Tuteja or if examined, his cross-examination

should havebeen deferréd at the instance of enqulrlng

officer so as to enable the dﬁxhﬁ;ﬁe\nt !c&fr, to

cross-examine ghri H.S.Tuteja on the next date,
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No such step having been taken we are of epinien, that the

applicant has been illegally deprived of the cress- ‘

examination ofShri H.S.Tuteja. We have ne dispute with

Mr, Aswini Kumar Misra that there was ne prayer en the

next day fer giving an eppertunity to the applicant te

cross-examine Shri H.S,Tuteja. Undeubtedly, the delinquent

officer shouléd have ceme upwith such a petition, But

non-filing ef such a petition dees net cure the

illegality eor deprivation of the applicant of the campli-

ance of principles of natural justice, To add te all this,

there is no duty cast on the delinquent eofficer tofill

up the lacuna of the presecution, Therefeore, we find ne

merit in the aferesaid contentien of Mr.,Aswini Kumar

Misra,

. Last but net the least, an incurable infirmity

has appeared in this case, The Directeog,Postal Services,

who was exercising the appellate power has enhanced the

quantum of penalty by erdering remeval ef the applicant

from service, From the recerds we find no netice was

ever given to the applicant to show cause as to why

the gquantum of penalty should not be &nhanced.Failure

on the part of the appellate autherity te give due notice

to the delinquent officer was not disputed before us,

we find that there is substantial force in the centention

of Mr.Dhalsamant that the pref¥isien contained in

Rule 27 (2) (1v) has been clearly violated, It runs thuss

- * no order imposing an ehhanced penalty shallbe
made in anyother case unless the appellant has
been given a reasenable eoppertunity, as far as
may be, in accordance with the provisions efRule
16, of making a representation against such

. enhanced penalty."
\ ’N"
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Apart from the provisions contained in the aforesaié
rules, principles of natural justice demand that

be fore passing am adverseerder against a particular
person notice must be given to that person of the actien
proposed to be taken, Therefore, the rule making
authoritymade a specific provision in the Central
Civil Services (Classificatio.,Control andAppeal)Rules,
1965 that befeore enhancing the quantum of penalty

the delinquent efficermust be noticed and should be
given an oppertunity teo show cause against the same,
This provision net having been @aemplied with,

we are of epinion the principles of natural

Jjustice havebeen violated,

9. Taking into consideration the above
mentioned infirmities appearing in this case wand
taking into consideration the fact that there is

no evidence we find the presecution has failed te
bring home the charge against the applicant and
therefore, whe applicant is ecquitted of the chartes
and the impugned orders at Annexures-3 and 5 are hereby
quashed., The applicant be reinstated into service
within 15(fifteen) days from the date of receipt of
a copy of this judgment, The applicant be decmed

to be continuing in servdce and he 1s entitled te all
emoluments from the date of removal till &k
reinstatement which should be calculated and paid teo

Qtthe applicant within ninety days fram the date of
i_.m



receipt of a copy of this judgment,

9% Thus, this application stands allewed leaving

the parties to bear their own cests,

ST

eeeteveosvocceccsvse

VICE~-CHAIRMAN.
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Central Agmn,Tribunal,
Cuttack Bench, ,Cuttack,
August 18,1993/Sarangi,




