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JUDGMgNT 

K.P.ACHARYA,VICI-CHAIRNAN, In 0A.67 of 1991, the applicants( two in num, 

ber)pray for a declaration that 13 vacancies existing 

( including anticipated vacancies) before the 30 % quota 

examination was held for the Circle Office and as sh 

5 posts of Upper Division Clerks are to be filled up 

fran the examination quota and to direct the respondents to 

declare ati the names of the 5 qualified persons under the 

30 Y. examination quota dnd to order their pranotion frcin 

the cadre of Lower Division Clerks to the cadre of Upper 

Division Clerks 

This application has been filed by two applicants 

out of whan applicant No.1 is the All India Teleccinrnunica-

tion i1ministrative Officers employees Union, Group C and D 

represented by its Circle Secretary Shri Baishnaba Charan 

Bank and applicant No.2 is Prarnod Kumar Das officiating as 

Upper Division Clerk on ad hoc basis in the Office of the 

Chief Genera]. Manager, Telec c*inunication, OriSSa. 

2. 	Shortly stated, the case of the applicants is that 

as per Rules for prcmotionfrun the cadre of L.D.Cs. to the 

U.P.Cs. 50 per cent of the vacant posts are to be filled up 

frcznthe Circle Office and the A3zniniStrative Offices* 

and the rest 50 per cent from other Uffices  of the 

TelecnmUniCatiOfl Department. In the present case, we are 

not concerned with the 50 per cent quota allotted to other 

Offices of the TelecanrnuniCatiofl Departm nt, So far as the 

present cae is C once rned, the dispute centres around the 

50 per cent quota to be filled up from Circle Office 

and administrative 0ffices and therefore we confine 

Iq 

ourselves to the said 50 per cent quota and this 50 per cent 
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is to be divided Intoto parts. 30 per cent of the existing 

vacancies has been allotted to the successful L.D.Cs. 

who have sat for the canpetitive examination and the rest 

20 per cent goes to the L.D.Cs. for promotion by seniority. 

The grievance of the present applicants is in regard to the 

vacancies existing for promotion from L.D.Cs. to U.D.CS, 

for theyear 1990 in respect of 30 per cent quota to be 

filled up resulting from the competitive examination. 

According to the applicants, in June,1990 thehigher 

authorities were moved for creation of 8 U,D,C.post, 

Those 8 poSts were sanctioned on 7.9,1990, According to the 

applicants in addition to these newly sanctioned 8 posts, 

4 incumbents had retired on superannuation ad therefore 

there were four vacancies during the said year and one 

person had already been promoted to the cadre of U.D,Cs, 

Hence, according to the applicants, there were 13 posts of 

U,D.Cs, eemalning vacant to be filled up by promotion f ran 

the cadre of L.D.Cs. pertaining to the 30 per cent quota, 

Further case of the applicants is that taking into acount, 

the total number of posts falling vacant aiing to the 

newly sanctioned posts, 5 posts of U,D.Cs. are to be filled 

up from the exarninaion quota but very unfortunately, 

the Chief General Manager, Telecommunications, held that 

only one post remains vacant out of the 30 per cent quota, 

which is not so acording tothe facts stated above. Due to 

qrOng calculation this figure hasbeen arrived at and therefo 

this application has been filed with the aforesaid prayer. 

3. 	W's.Maheswar Nayak, Kishore Kumar Chttar, Tarun 

Kurnar Ghhatoi, Enarn Ali Khan, Ashok Mishra, Kaznaraj Sethi 
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and Krushna Cndra Behera whoare said to be the employees 

in the Office of the Chief General Manager, Telecczuiunj... 

caticns,Orissa, Bhubanear had filed a petition ( formiag 

subject matter of 8.P,11 of 1991) praying for 

ermissionbDcontest the averments of the applicants in 

O.A.67 of 1991 as intervenors. Vide order dated 9.5.1991 

the Bench al1ed the application and trefore the 

above mentored employees are arrayed as parties to this 

oricinal application, 	intervenors•  

4. 	In t heir counte r the respondents admit about the 

quota allotted to different groups( stated above)for 

pranotion to the cadre of U.D.Cs. It is maintained that the 

new posts likely to be filled during the NEar 1990 was not 

taken into account and sch new posts of U.D.C. were 

subsequently Created on 7.9.1990 which were 8 in znunber,  

It is further maintained that in a ddition to the same, 

another vacancy occurred as one of the ILt.Cs. had a1rey 

been pranoted to the cadre of J.T.O. but before the 

examirat on was held. It is also further maintained that ±* 

Director, Telecc*Ti(Hqrs), New Delhi vide Aniexure-R/]. dated 

14.3.1991 waE, moved to modify/alter vacancy position and 

according aprova1 for this modification. The Director, 

Tel€ccsn(Hqrs.) in his reply dated 6.5.1991 contained in 

Anne xUre-R,/2 refused to ma)ce any mod.flcation/a1teration. 

As such, the caEe being devoid of merit is liable tobe 

fl dismised. 
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We have heard Mr.Ganeswar Rath, learned CouflSCl 

for the applicants, Mr.A.K.Bose, learned counsel for the 

intervenors and Mr.P.N.Mohapatra, learned Addl. Standing 

Counsel(Ceritral) for the respondents on themerits of the 

case•  

Before we go into the merits of the case it is 

worthwhile to mention that the inte rvenors through 

Bh aratiya Te icc anrnunication Administrative Offices aployee 

Union have filed an orialnal application under section 19 

of the Administrative Tribunals Act.1985, praying that 

posts notified under Annexure-2 to have been v acant should 

be acted upon and such number of vacancies should be 

filled up without making any revision in regard to the 

sar, We have also heard Mr.A.K.Bose,learned co.nsel 

for the applicants and Mr.P.N.Mohapatra, learned Addi. 

Standing Counsel(Centtal) for the respondents in 0.1. 

112 of 1991. Both o.A.112 of 1991 and O.A.67 of 1991 were 

heard separately ( one after the other) and this cnrnon 

judgment will govern bothte cases mentiord above, 

The undisputed position before us is that 

(1) 	Prcrnotions are given from the posts of 

L.D.Cs, tothe cadre of U•D.Cs, as per the 

quota allotted to different groups and by 

canpetitive examiriationth the extent of 

30 per cent and by seniority to the 

extent of 20 per cent , cut of the 50 

percent posts to be filled up frc*ii Circle 

Office and administrative 0ffiCet$. 
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ii) further azlrn.itted case of the parties is that 

on 27,8,1990 anexaminationas held for the 

30 per cent quota and on 7.9.1990 Respondent 

No.2, Chief GeneralManager, Teleccznniunicatjons, 

announced 8 additional posts of U.D.Cs. to have 

been sanctioned and created; 

Next admitted position is one U.D.C. was 

pranoted to the cadre of JT.O. and thereby 

another post of U.D.C. remains vacant. 

Further undisputed position is there are 

four more vacant posts in the cadre of U.D .Cs. 

as four incumbents fran t he said posts have 

retired. 

8. 	In view of the above iritioned averments and 

pleadings of the parties, almost all tie facts are admied 

except in regard to retirennt of four incurnerits frcm the 

cadre of U,D.Cs. The other dispute centres around the fact 

that whether these newly created posts should be filled 

up or be counted or be taken into acco.1ntas vacancies 

occurring in the year 1990. At this stage, it is appro-

priate to rnentioiithat in O.A.112 of 1991 relying on * 

Annexures-5, 6,7 and 9 Mr.Bose contended that ther€ cannot 

be any recalculation because the said a posts were 

created after the exainination'as held and therefore 

rightly the D.O.T. had refused modification which should 

not be unsettled. Along with these suxnissions Mr.Mohapatra 

learned Addi. Standing Counsel(Central) strongly refutted 

about the four persons having retired thereby four more 

posts in the cadre of U,D.Cs. have remained vacant, In 

(the counter su}::xnitted in connection with O.A.67 of 
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of 1991 it is stated in paragraph 5 as f011cMB* 

N  Th at wie c aic ul at ing the DC vacancy position, 
the new posts likely to be created during the 
year 1990 were not taken into account. N 

We are of opinion that rightly itwas not taken into 

account because kkobody could have anticipated the creation 

of these 8 posts. In the sane paragraph it is mentioned 

that one post is vacant inthe cadre of U.D.CS. as one 

U.D.C•  has got pranotiontothe cadre of J.T.O.. Inthe 

said paragraph it is further menthned; 

N It is felt In the latger interest of staff that 
the vacancies announced need modification. 

But such modification w as not done becaue the ccrnpetent 

authority i.e..O,T.New Delhi vide letter No.203 9/91-sTN 

dated 6.5.1991 rejected the prcposal for modification. 

The 3eflch is now called upon to aner as to whether this 

modification should be dQne. We Cannot lose sight of the 

fact that the 8 posts have been created only 11 days after 

the examination of 1990 was held. Such posts having been 

created on 7.7.1990 they are bound to pertain to the 

year 1990. The concerned authority has been restrained 

frcmpublishing the results inmgard to the exazninatioa 

held on 27.8.1990. Therefore, we are of opiniin that the 

newly created 8 number of posts be taken into account 

for the year 1990 and such v aca.cies having related to 

tne entire 100 per cent vacancies, appropriate number of 

posts shot1d be allotted tothe 30 per cent quota êding 

thesarrE tothevacanCies already notified. In a5ditionto 

the above, the vacancy occurring on prnotion of one 

U.D.C. frcn the UD.C.cadre to the cadre of J.T.0. be 

( added to the total number of vacancies as indicated above. 
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So far as the disputed position of retirennt of the 

4 U.D.C. frcmthe cadre of U,D,Cs, is concetned , 

in second sub-paragraph of paragra*i 5(Ei4 is mentioned 

by the applicants that since 4 persons retired it 

higher rank of U,D.Cs. autznatically 4 posts of U.D,Cs, 

have remained vacant. There is absolutely no denial o 

the averrnents m3e by the applicants. Moreover, this is a 

matter of record. 'Men may lie, but the documents will not' 

We leave this matter open to the Chief General Manager, 

TelecQnmunications,Orjssa Circle,to verify the records and I 

in case 4 posts have beccme vacant in the cadre of U.D.Cs. 

ing to the retirement of 4 incumbents, then these 

four 15osts must be added to the guidelines/directions given I 

above. After the Chief GeneralManage r, Teleccinmunications, 

Orissa Circle canes to a conclusion regarding the number ofl 

vacancies forthe year 1990 as per the irications given 

above, sh number of posts be t aken into account and 

out of such total number of posts, 30 per cent shcitd be, 

allotted to the exanination quota irithe cadre of U.D.Cs. 

and accordingly appointment orders be issued as per the 

merit list resulting from theeamination held on 27,8,1990 I 

keeping invie the rester points. 

9. 	Thus, both the applications namely 0,A.67 of 1991 

and O.A,112 of 1991 are disposed of accordingly. 	 I 

S S • • SS S t_j_.-w-. S. •• 
MEMBE(ADMN.) U 7 	

I 
VICE-CHAI?MAN 	I cDMJKpch•  Central Administrative 	 rRu co 	I 

Cutteck nch, CuttaCk. 
July . ,1992/Sarangi., 14 
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