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6th res;ondents. The datesof promotiorto the grade 

of Junior Scientific ssistant Grade-I given in paragraph 

no.4 of the application bear out the position that 

the applicant was senior to both 5th & 6th respondents, 

They were drawing the same pay. The 5th respondent was 

given ad-hoc promotion to the post of Senior Scientific 

Assistant on ad-hoc basis with effect from 24.12 .1976. 

She continued to officiate on ad-hoc basis in higher 

post. A DPC was finally held in rrch, 1980 whIch 

prepared a panel for regular promotions to the posts of 

S.S.A. On the basis of the recommendation of the D.P.C., 

the 5th respondent was given regular promotion to the 

S.S.A. Grade with effect from 25.3 .1980. The applicant 

and the 6th respondent were also irciuded in the same 

panel and were promoted to the grade of S.S.A. Soon there-

after. it seems that the applicant was given the scale 

of S.S.A. on 2.6.80 and 6th respondent on 16.8 .80. 

After the pay fixation of the three officers, the appli-

cant and the 6th respondent found that the pay of the 5th 

respondent ha been fixed at a higher stage. The applicant 

and the 6th respondent both represented regarding this 

apparent irregularity. Not finding any satisfactory 

reply the 6th respondent filed an Original Application 

before the Cuttack Bench of the Tribunal which was register-

ed as OA-125 of 1988. The Hon'ble Vice-Chairman sittinq as 

a Single Member disposed of the application on 30 .6.1989. 

The Hon'ble Vice-Chairman relying on the proision of 

the FR 22C and the Office Memorandum of the Government of 

India dated 4.2.1966 allowed the Original Application. In 

compliance with the order of the Tribunal the 6th 

respondent got the benefit of stepping up of his pay to be 

at par with that of the 5th respondent. The applicant who 

A 



3. 

is senior to both of them made a prayr for similar 

relief. However, by an order dated 29 .10 .90 his prayer 

has been rejected. A copy of this order dated 29.10,90 

is filed with the application and is marked as Annexure-9. 

The text of the letter is reproduced below:- 

"The details of the individuals who 
are requ•3sting for stepping up of pay 
is not available in this office. 
However, the pay of Sh. K.c.Jena, SSA 
has been stepped up at par with 
Smt. Lalita Gopal Krishnan in pursuance 
of CAT Judgment, this office is of 
the opinion that application of this 
judgment in respect of pay of SSAs 
senior to Shri K.C.Jena is not automatic 
until unless benefit is extended by 
the CAT in general to the similarly 
placed person." 

Dissatisfied with the decision of the respondent 

the applicant has filed the Original Application. 

The relief claimed in the application is 

to direct the respondents to step up the pay scale 

of the applicant in the post of S.S.A. with that of the 

respondents 5 & 6 with effect from the date of respective 

cromotion to the post of S.S.A. and further direct 

to pay the arrear together with interest at the rate 

of 10%. 

The respondents have filed a reply. 

Suhsequnt1y, a supplementary reply has also been 

filed. It is stated in the reply that the respondent 

no.5 was given ad-hoc promotion to the grade of S.S.A. 

with effect from 24.12 .76 and her ser\ices in the grade 

were regularised with effect from 25.3.1980. On the 

other hand the applicant was promoted to the post of 

S.S.A. with effect from 2.6 .1980. Since the applicant 

has not challenged the cromotion of the 5th respondent, 

it is not open to him to claim parity in pay. The 
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respondents have also raised the question of 

limitation.. It is stated that the pay fixation was 

done on promotion to S.S.A. Grade in 1980 and the 

claim now made to step up the pay is barred by 

limitation. It is also stated in the reply that in 

deciding the application filed by the 6th respondent, 

the Hon'hle Trjhucial have no Occasion to examine 

certain instructions issued by the respondents. Had 

those instructions be placed before the Tribunal 

the decision would have been different. The respondents 

have enclosed a number of instructions on the subject 

and claimed that in view of these instructions the 

Office Memorandum of 1966 on which the Tribunal relied 

in disposing of the Original Application of the 6th 

respondent must be taken to have become obsolete. 

The Respondents particularly relied on the instructions 

contained in Annexures_R/1, R/2 and R/3. It is further 

stated that before the regular promotion to the S.S.A. 

grude the 5th respondent was already getting higher pay 

because his ad-hoc officiation in that grade. Therefore, 

the provision of Office Memorandum of 1966 does not 

apply to the fact of the Case. 

We have heard the counsel for the applicant 

and the Standing Counsel for the respondents and we have 

carefully considered the rival submissions and have 

examined the documents on which the two sides relied. 

In the first place we do not understand 

how the 5th respondent was given promotion on ad-hoc 

basis in 1976. The applicant and the 6th respondent 

were admittedly senior to the 5th respondent in the 

cadre of Junior Scientific Assistant Grade-I. In 
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the second place we further fail to understand how the 

5th respondent was given regular promotion with effect 

from 25.3.1980 when the same DPC had included the names 

of the applicant and the 6th respondent in the same panel. 

The panel prepared oy the DPC is on record and is at 

Annexure-5 to the Original Ipplication. In this panel the 

name of the applicant apoeers at serial no.17, the name of 

the 6th respondent at serial no.41 and the name of the 5th 

respondent at serial no.66 and yet the 5th respondent was given 

regular promotion with effect from 25.3.1980 whereas the 

applicant was given oromobion in June, 1980. However, the 

promotion of the 5th respondent is not challenged before us. 

Therefore, we refrain from passing judgment on the legality 

and otherwise of the promotion of the 5th respondent. The 

question, however, is whether that promotion of the 5th 

resoondent which was a little out of way and out of turn 

can act to the detriment of the aolicant. 

The main contention raised on behalf of the 

ao-licant is that the 6th responcent, who is admittedly 

junior to the arD?licant has oeen given the benefit of stepcing 

up of his pay to be at par with that of the 5th respondent. 

Therefore, the applicant must also be given the same benefit. 

In the reply filed by the resoondents and also 

in course of the arguments, it was contended by the counsel 

for the responoents that in deciding original application 

no.125 of 1988, the Tribunal had no occasion to examine 

certain documents and Instructions issud by the Government 

of India. It is contended that had those instructions been 

olced before the B :nch, the decision in that original aplIca- 

t\ tion would have been different. it is contended that these 
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instructions which have now been filed should be examined 

and on exaiination it would be found that the aoolicant has 

no case. We shall shortly deal with this issue, 

The resondents have also raised the question of 

limitation. It is stated that the cause of action arose in 

1980. Therefore, the grievance of the applicant is too old 

to be entertained now oy the Tribunal. Now, factually it is 

correct that the grievance of the applicant arose when the 

pay in the promotional post was fixed sometime in 1980. 

However, the representation of the aplicant was rejected 

by an order dated 29.10,1990, that is at Annexure-A and has 

been quoted earlier in pare 3 of this order. Therefore, the 

cause of action for the apolicant arose only when his repre-

sentation was rejected by the respondents. Scondly, this is 

a case in which the cause of action arises every month when 

the applicant gets his oay in a sum smaller than the pay of 

the 5th End 6th respondents. Therefore, there is a recurring 

cause of action. In these circumstances we see no merit in 

the objection of the respondents regarding limitation. This 

objection is accordingly rejected. 

Now, we are not sitting in review over the 

decision of the Triounal in 0A-125 of 1988 and it is not 

open now in the present application to examine the correctness 

or othrwise of the decision of the Tribunal in 0A-125 of 

1988. However, even if we examine the dociments now filed 

before us we see no reason to take a different view in the 

present original application. 

The respondents rely on Annexure_R/1, R/2, R/3, R/4 

and R/6 of the reply to submit that these documents were not 

placed before the Tribunal earlier, Now, R/1 is not at all 

relevant for the present original aplication. It deal 
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an entirely different situation. InstructIons at R/1 

were issued to deal with certain anomalies arising out 

of pay fixation pursuant to the recommendations of the 

Third Pay Commission. That has nothing to do with the 

issue raised in the present original application. The 

instructions at R/2 anc R/3 are relevant only for the 

limited purpose, namely these instructions support4 and 

justify the pay fixation of the 5th respondent in a 

particular manner. The applicant does not question the 

correctness of the pay fixed f or the 5th respondent. 

All that he wants is that he, being senior, his pay should 

be stepped up to be at per with that of the 5th responbent, 

particularly because the 6th respondent has been given the 

same benefit as a result of the decision of the Tribunal 

in oiiginal application no.125 of 1988. The instructions at 

/4 of the reply of the respondents is a copy of FR-22 C 

which was examined by the Tribunal in 0A-125 of 1988. There 

is nothing new in it. The document at /6 is a copy of Civil 

Services regulations. A perusal of these regulations shows 

that the provisions here are the same as in the Fundamental 

Rules. For example, C.S.R. 156 A is the same as FR-22 C and 

the Government of India's decision in Office Memorandum 

dated 4th April, 1966. We would reiterate that the Tribunal 

in disposing of the original aplication no.125 of 1988 had 

examined and discussed these instructions. Therefore, in none 

of the five documents, filed at R/1, R/2, R/3, R/4 and R/6 

flY new rule or regulation ha been brought to our notice. 

13. From the above discussion it is clear that the 

respondents have not been aole to make out any case to justify 

a view different from the one taken in the earlier OA No.125 

of 1988. 

161 
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The issue raised in the present original application 

had earlier come up before different Benches of the Central 

Administrative fribunal. A somewhat similar question was raised 

before Calcutta Bench of the Tribunal in Anil Chendra Des and 

another v. Union of India (1988) 7 ATC 224. In that case an 

officer was given adhoc promotion as a local arrangement in the 

exigencies of service on administrative grounds. He was subse-

quently promoted to that post on regular basis. Some officers 

senior to him were also promoted on regular basis. In fixing 

up the pay the officer who had officiated on ad hoc basis got 

the benefit of higher stage in the pay scale in the promotional 

post. His seniors found on promotion that they were getting 

lower pay. The, claimed that their pay should be stepped up 

to be at Rar with that  of his junior who was drawing a higher 

salary in the promotional post. This request was allowed. 

Subsequently, an order was passed cancelling the order steping 

up the pay of the ap1icants. Fhat is how the matter was taken 

to the rribunal. fhe fribunal examined the issue in paragraph 4 

of the judgment and held that the apo1icantwere entitled to 

stepping up of their pay to be t par with their juniors. 

In the present aolication an argument was advanced by the 

counsel for the respondents that the 5th resoondent, even before 

regular promotion was drawing higher pay. We find that this 

argument was taken by the counsel for the respordents before 

the Calcutta Bench of the fribunal also and was dealt and 

discussed in paragraph 4 of the order. 

A similar issue arose before dyderabad Bench of the 

ribunal in N.Lelit and Others v. Union of India (1992) 19 A1'C 

567. In :hat case also an officer was given an ad hoc promotion 

as a local arranement. Increment earned by him while officiatinc 

on ad hoc basis in the oromotional post was counted towards 

fixation of his pay on regular promotion. His seniors finding 

/ 
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on regular oromotion that they were getting lower pay claimed 

that their pay should also e steomed up. The rribunal allowed 

this relief. In deciding that original aolication the Hyder-

abed. 3ench referred to the decision of the Cicutta Bench ocid  

discussed suora and further stated that against the decision 

of Calcutta 	nch of the Tribunal the resoondents had filed 

a pec1rl Leave Petition vj'nicn was dismissed by the Supreme 

Court. rhe Hyderabad Bench following the Calcutta decision 

disectd the resoondents to fix um the nay of the apoicent 

to be at par with the pay of the immediate junior. 

More recently1the same issue again came up before 

the Hyderabad Bench of the rriounal in T. Atchutaramaiah v. 

Regional Director, Employees' State Insurance Corporation, 

Hyderabad (1992) 21 ATC 78. The Tribunal held that where pay 

of a junior is fixed on regular promotion at a higher stage 

than his -rrir, onaccount of his having earned increment 

by virtue of his earlier ad hoc promotion, the pay of the 

senior should be steoned up while fixing his pay on regular 

rromotion. In this decision the Hyderabad Bench of the Tribunal 

also referred to an earlier decision of the same Bench and said 

that that order of the Hyderabad Bench had been subsequently 

upheld by the Supreme Court by an order dated 31.1.1991. The 

issue has been discussed in paragraph 4 of the order at page 79 

of the report. 

In view of the decisions cited above,we feel that 

the applicant is entitled to succeed. Even without referring 

to the provisions of FP-22 C or the instructions of the otfice 

memorandum of the Government of India, all the decisions cited 

above have taken the same view and reportedly the view has been 

upheld by the Supreme Court also. 

p 
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18. In view of the above discussion we are satisfied 

that the applicant is entitled to succeed. We accordingly 

direct the respondents to step up the pay of the applicant 

in the grade of S.S.A to be at par with that of the 5th 

respondent with effect from the date of the aolicant's 

promotion to that grade. Further, the applicant must also 

be paid the arrears of salary arising from the stepping up 

of the pay as ordered. above. Further, we are not inclined to 

allow interest to the applicant. 

19. fhe order regarding steping up of the pay of 

the aro1icint should be passed wibhin a period of two months 

from the date of receipt of a copy of the order and the arrearsj 

of salary should be paid within a furth:r period of one 

20. The application is disoosed of as above without 

any order as to cost. 

	

(C -Pndey 
	

(K .P .Acharya) 

	

Member (A) 
	

Vice-Chairman 
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JUDGMENT  

K.P .ACHARYA, VICE CHAIRMAN; 	This case was heard on merit at a 

considerable length a hearing arguments from 

Mr • B.K.Sahoo learned Counsel for the Petitioner 

and Mr. A.B.Misra assisted by Mr. Tali Dalai 

learned Se*ior Counsel appearing for Opposite Parties. 

2. 	 Shortly stated, the case f the 

petitioner is that he being admittedly senior to 

Opposite Party Nos. 5 and 6 while they were working 

as Junior Scientific AssistaatGrade.I), the 

Petitioner was promoted on 2nd Jue, 1980 and Opposite 

Partt Nos. 5 and 6 were promoted on 24th December, 

1976 and 16th August, 1980 respectively. The Pay 

scale of all three incumbents ts.t. 515-900/. The 

Pay of the Petitioner was fixed at Rs. 600/-whereas 

the pay of the Opposite Party No.5 was fixeä at 

I. 650/-and the pay of Opposite Party No.6 was 

fixed at Rs. 575/-. Incideata1ly, it may be mentioned 

that Opposite Party No.6 came up before this Beach 

praying for stping up his pay as according to 

the 	vnt rules he was entitled to the same. The 

Learned 6iagle Judge(the then Vice-Chairman Honble 

B.R .Patel) heard the case which f ormffl the 

bject matter of Original Application N0.125 of 1988 



and relying on the Office Memorandum of the 

Ministry of Finance,Governmet of India bearing 

No • F .2(78)-E.IXI/66 dated 4th February, 1966 

held that the Petitioner in Original Application 

No.5 of 1988( No.6 in the present case) 
Wk 

should get promotion to the Post of 

same pay which has been given to Opposite Party 

No.5 in OA 125 ff 1988. After disposal of OA 

125 of 1988 the present petitioner has claimed 

the self same relief for stepping up his pay to 

bring it s 	at par with the Pay of Opposite 

Party Nos. 5 and 6. 

3. 	 Mr. BeK.Sahoo learned Counsel 

appearing for the Petitioner submitted before 

me that the judy meat passed by the learned Single 

Judge of this Bench should be respected and 

accordingly a decree should be passed sepa 

in view of the judgment passed by the Principal 

Bench reported in A.T.R. 1998(2)CAT 518(A.K. 

Khana and others Vs • Unios of India and others) 

which is a case decided by the Division Bench 

takina the very same view as taken by the learned 

$igle Judge in OA 125 of 1988. 
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4. 	 Oa the Other hand it was contended 

by Mr. A.B.Misra assisted by Mr. Tahali Dalai, 

l.ie& 30*ier Ge~^L that the learned Single Judge 

while disposing of OA 125 of 1983 took i-.to  

consideration the above Office Memorandum issued 

by the Miiistry Of Fiance which has since been 

amended and hence has become obsolete. The learned 

iegle Julge has not taken into consideration the 

amended Office Memorandum • Had he taken the considera- 

tion the Office Memorandum ,perhaps the conclusion 

might have been different. Abile making the 

submission Mr.Misra relied pon a judgment reported 

im A.T.R. 1986(2)CAT 602 of the J.hpur Bench. 

Incidentally it may be mentioned that a review 

Application was filed after the judgment in OA 

125 of 1988 was pronounced and this form, 	e 

subject matter of Review Application No. 24 of 1989 

and that was also dismissed by the learned Siagle 

Judge. Thereafter the judgment inOriginal Application 

125 of 1983 was implemented and admittedly Opposite 

Party Nos. 5 and 6 in the present case are getting 

tLI 
the same pay. Therefore, the sabstantial question 

of law arises as to whether the provision contained 

in Article 14 *d 16 of the Constitution would be 

violated Lf different treatment is given to the 

present petitioner and also the fact that the 

aforesaid Office Memorandum having been amended 
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whether the Petitioner would be entitled to the 

sane relief as given to Opposite Party No.6 in 

Or ig i ial Ap 1 ic at ion No • 125 of 1988 • In my 

opinion since this Case iavolvej'the substantial 

que3tiot of 1aw in the interest of justice I 

would direct that this c ase be put up before 

the Div jsici Beach for hearing and disposal. 

5. 	 This case be kept pending. 

3, 

If  I 	VICE CHLRMAN 
( 

Central Adminiive Tribuaal, 
Cutback Bench, Cuttackt4( .Mohanty. 


