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l. Whether reporters of local papers may be allowed
to see the judgment ? Yes.

2. To be referred to the Reporters or not 2 A0

3. Whether Their Lordships wish to see the fair copy

of the judgment ? Yes.

J DGMENT

N.SENGUPTA,MEMBER (J) The applicant has prayed for quashing of the order
of his removal from service, copy of which is at Annexure=5

i;y and to declare the proceeding in a disciplinary enquiry

(\*- as null and void.
\
)tgf/+( 2, Some allegations about a previous litigation made

in the application now under consideration need be noticed



2

here. The applicant was a Ticket Collector serving under the

South Eastern hailway in Khurda Road Division., A disciplin-

ary proceeding was initiated by the Divisicnal Commercial
Superintendent, South Eastern Railway, Khurda Road, The
applicant questioned the competence of the Divisional
Commercial Superintendent to start the disciplinary
proceeding against him, in a writ petition filed before
the High Court of Calcutta High-Couxt, That writ petition
the -
after£coming into force of the Administrative Tribunals
Act, 1985, stood transferred tc the Calcutta Bench of this
Tribunal and was registered as T.R.356 of 1987. The
Calcutta Bench disposed of that application on 22.6.1988
passing an order that the removal from service passed
by the Divisional Cormmercial Superintendent was invalid
and was quashed and the said Begnch directed to reinstate
the applicant within six weeks from the date of delivery
of the judgment. That Bench also directed hat the
Respondents i.e. the Railway Administration, if they so
like%could proceed against the applicént departmentally
after holding an egquiry in accordance with the procedure
laid down under the Railway Servants(Discipline & Appeal)
Rules, After that he was reinstated but on 6,9,198¢ a
charge=sheet was framed against him and it was received

on 10.10.1988, After service of the che rges,the applicant

)
applied for time to show cause against the charges levelled
against him but no order on that prayer of his was passed.

The Digciplinary authority passed order for holding an



1)

enquiry and appointed an Enquiring Officer on 27,10.,1988

( copy at Annexure-2 to the application). The enquiring
officer posted the case to 29,.11,1988 for hearing,

He (applicant) appeared but the case had to be adjourned

on account of monssupply of some documents to him( the
applicant) . Subsequently, the enquiring officer posted the
case to some other dates such as 24,1.1989, 25.,1,19¢€9,

14.2,1989,ardt 15.2,1989 xzxx,20.6,1989 and 21,6.1989,

But he could not take part in the proceeding as he was
sicke He informed the Enquiring Officer telegraphically
of his sickness but the Enquiring Officer did not

adjourn the case for hearing and thus proceeded ex-parte.
After that disciplinary authority passed an order of
removal and thig is impugned fn the presenéapplication.
The case of the applicant, in a nut-shedl, is that he was
not given proper and adequate opportunity to defend himself
and there was Violation) of principles of natural justice,
Therefore, the order qf removal is bad and is liable to be

quashede.

3, The respondents in their reply have stated that
there was an enquiry by the Central Bureau of Investigation
and the C.B,I, gave the report whereafter the charges

were framed on 6,9.,1988 against the applicat, They do not
dispute the prayer of the applicant for 10 days time to
show cause against the charges . It is their case that

even after expiry of the time that the applicant prayed for

]
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, declined to submit his explanation and as such on



£
27.,10.1988 the enquiring officer was appointed,

The applicant was informed of the various dates to which
tne disciplinary proceeding was posted for hearing and it
was he who avoided to pake part in the proceeding,.
Therefore, he cannot make a grievance that he was not
afforded opportunity to defend himself. Theyhave given some
details when the applicant remained absent on the dates

the disciplinary proceeding was held., It is needless

to state in this judgment , all that may be indicated

is that the applicant deliberately remained absent

and avoided the empguiry.

4, We have heard Mr.Ganeswar Rath,learned coumsel
for the applicant and Mr.Ashok Mohanty, learned Standing
Counsel for the Railway Administration, During the course
of hearing it appeags that before the disciplinary
authority passed the order or gemoval the applicant had
not been supplied a copy of the enquiry report . It has
now been laid down by warious Benches of this Tribunal
that even though a second show Cause notice might have

been made unnecessary after the amendment of Article 311(2)

yvet the requirement of giving reasonable opportunity before
passing the order of dismissal, removal or reduction in

rank is still there, In view of the prgvisions of Article

'311(2), the Full Bench further obseXved that unless a copy

of the enguiry report is supplied to thecharged officer
to make his submissions before the disciplinary authority
it would amount to denial of reasonable opportunity to the

chargel officer of being heard, In view of this decision
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and the fact that the applicant was not given a copy
Ooi enquiry report, the impugned order as passed by the
disciplinary authority is to be quashed.
5. It has been urged by Mr.Ganeswar Rath that & the
applicant was sick when the departmental pro€eeding
proceeded ex parte, direction should be given to the
respondents to allow him to xamine, crossexamine the
witnesses and adduce evidence on his own behalf, Though,
there is provision entitling this Tribunal to take
evidence and enter into the factual aspects of the case,
ordinarily theTribunal does not do so unless the
circumstances are so compelling, The materials that are
now on record are not sufficient to show whether the
applicant had a genuine cause for not to be able to
attend the enquiry on the dates when the enquiry proceeded
in his absence, Therefore, we would say that the discipli-
nary authority and the enquiring officer should give an
opportunity to the applicent to place before them the
facts in support of his allegation about circumstances
under which he was not able to attend the enquiry on the
dates it procecded ex pa:te against him and consider such
facts . No document of which COpy was not supélied to
the applicant should be utilised against him. The matter

; o . s . .
is remanded backAfr m t he sta}e Just prior to the submission
of the enquiry report and after considering the materials
that the applicant would produce in support of his

i
allegation regarding hhs &nability to be present on the date




the enquiry proceeded in his absence.

6. Subject to the abservations made above, the
application is disposed of accordingly, No costs.
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