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J U d cj tn e n t. 

This is an apoli':etjjn arajnst an order 

of transfer dti.11.).89 'ide Annexure-2 to the 

a oplicElt ton. 

2 • 	 The grievance of the doali :ant, in brief, 

is that he was transferred from Rourkela t erhampur, 

of course on promotion, in April, l933 but he has 

many difficulties incladiog the chronic illness Df 

his wife, a 2.3.Putient, anci educatijn of his 

children. He made a reprasentitLon to the authorities 

an respondent ND.14, the cm toatant authority, passed 

an order of transfer on 23..9) t R,,irlcela. 3ut the 

Distr±C b in;inear, I1ecommu.njcati on, R'oLlrkel.a did not 

allow him to join and S'ibsequently on 11.9.99 an 

order transferine him and directing him t join at Jhar-

sucuda was passed this order is the ,Lmoucned one.T}-io 

a)ol,Lcant' s case is that th iipagned order was 

passed without a propr aplication of mind to the 

circumstances in which he was laced arid was arbitrary 

and rnaiafide. 

3. 	 The respondents' case, as in their reply, 

would impli that for the transfer to Rour]cela two 

persons were desirous, ne was the oresent applicant Lhe 

other) one .1r.3hen:rd. As 3hencra was transferred earlier 

than the applicant and would 	retiring within a short 

period, the grievance Adalat took a decisIon to transfer 

Bhenmra to Rourkela and the ap)licant t Jhar30 uda. 
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This was done after the initial decision of 

the grieJance Adalat of Teleconmuriicatiori Circle 

to transfer the dlicant to amhalpir COuld not be 

itpieo2nted due to non-existence o £ the 7aoancj there 

and an order had to oe passed transferin--  aoplicant 

to Rourkela. This order was later modified after 

c)nsidering the representation of 	3hengra. 

4. 	 Mr.A.K.30se for the aoli:ant has iehemently 

contended that the fact remains that the authoritios 

after going hr)Jgh the representation of the ap lioant 

were satisfied aoout the genuineness of the grievance 

or difFiculties expressed by him and that was the reason 

why th 	gas 3ed an order of transfer of the aoDlicant to 

Rourkela.Tha applicant was suddenly and wtthj.t oeine 

given any further opoortunity of oeing heard was trans-

ferred to Jharsuuda therefore this action cannot but be 

aroitrary an -i unsupportable. Jn the other hand,  

A)hepatra, learned roensel or the re ;pandens, has 

urged with euai vehemence that no dubb the ao)licant's 

criavances were heard and niee a symoatheti: C )nSider-

ation out the initial decisLon for transfer t. Samhalpu: 

was not capable of being irnpiemented.Theref.ore, f necessity 

the order which was intended could not oe passed and 

in its Stead,an order of transfer to Rourkela had to 

be 3assed. Mr.:-Ihapatra has fa:th r c ntended that 

when the actual state of affairs was this, i cannot 
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be said that jnfdct the ap2licant was Lnitiaily 

transferred to Rourkala and by his transfer to 

Jharsuguda he has  been put to a disadvaritage.r. 

11ohapatra has firthcr c ntended that the dertment 

bears no ill-will or nalice acainst he applicant, 

this would be manifest fr-yn the arernents in the 

application itself where it has been 3tated that the 

aethorities gee a sympathetic consideration and 

infact wanted to accede to the request of the 

applicant fo a transfer to a place nearer to the one 

where his wife an 1, children were residing, therefore 

it cannot by any stretch of argument be said that 

there has been any malafide on the part of the 

department. mr.3ose wants to cunter this argament 

of Mr,Mhaatra by saying that the fact that the 

decision was changed after once bcing taken, is indicative 

:)f subSequent development of im3roper -notive. Mr.Bose 

has referred to sme of the averments in the reply filed y 

the resoondents and has cntendd that reasons sought to 

be assigned insupoort of the change in the order oftran- 

sfer of the C) licant are weak and fLimsy. With regard 

to this C )ntention of :Ir.3nse aLl that cen be said is , 

that a distinction has t 	- ade between a:)S2nce of 

I 	 reason and weak reasn, in the frmer case it may suggest 

alafide but not i u 	 n the latter. The respondents have  in 

clear terms adnitted that in fact Mr.3hengra approd :hed 

the authoriti as of grievance Adalat subsequent to 



017  

-5- 

passing of order vide Annexure-1 and that was the 

nacesJity or thD cause for change f the order 

of transfer 	the aolicant tD Rourkela. 1ay he the 

authorities night have done better by girLnc a 

oppDrtunity t the applicant when they heard 1r.Bhenqra'3 

grievance but law does not enjoin an obligation of hearing 

another while considering the case f transfer of one. 

A mere order of transfer does not create any 

vested right 3p as to call for giJing an oportunity 

while changin -  the order of transfer. To repeat the ft 

quoted saying, a transfer is not a condition of 3cr rice 

but it is an incident of service. 

5. 	 The linits of powers of courts and Tribinals 

in the matters of transfer have now come tD be crystalised 

by the decision of the i-Ijn'ble Spreme Court in tw 

41' 	 land-mark cases which are comonly known as H.N.Kirtanias 

case and Shilpi 3se's case. n  reading two decision the 

?rinciples that can oe culled are that the courts anb 

trijunals will get jurisid•:tion to interfere only when an 

order of transfer infringes any law in :ludinnr a 
by 

statutory rule or is actuated ,'malice. As has oeen shown 
c 

above, there can be no quStiOn of any malice on the 

part of the authorities in cangnnn the or er of transfer 

-) f the piicant from Rourke la to Jhars :lguaa . :ir • 3ose wants 

to seek relience on rule 33 of p :& T Mannuat V)l-4 to say 

that the transfer order violates that rule accordLngi.y, 
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jt is agaInst i'ie Statut )ry riles.Rle 33 bears 

on transfer of a ? & T emplOyee on his )Wfl request 

but that really does not answer the qastion whether 

it debars the authorities fryri changin tha order 

already passed at the request of an incimhent. For 

this reason, I wouLasa that change in the order of 

transfer does not tran3gres rule 33 of P & T Manual. 

Mr.Mohaoatca was put the question 

hoW the applicant could öe deprived of the v.A. and other 

admissiaole allowances on transfer when admittedly 

his representation was for a transfer t' Rurkela. in 

this regard Mr.4ohapatra has drawn my attention to 

the avernents in the reply that initially there was 

a decision in the rieyance Adalat to transfer him 

t) ambalpur en his representation out that culd not 

o implemented that is why Annexure-1 transferinc' him 

to i)urzela was passed on 23.3.99.As.3umin that in 

the grievance Adalat such a de:i3in was taken, that 

c)uldnyt he sufficient to de?rive the a1ioant of 

his T.A.ao 	ther alljances taking recourse of ?.uie 33 

P & T 1annual cecause it is only when a person is 
(' 

transfered t) a particular place of his choice on his 

/ 	own representation then and then only he may not 

he allowed T.. etc.. 

in iiew f what has been stated aove 

it is nft possieie on the part of this Tribunal tD quash 
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Annexure-2 t th3 dplication but ne 'erthiess 

as it is rath:r undisputed that -the administrtion was 

satisfied a -)out the qenuinness of atleast some of the 

difficulties f the aolioant, it is hoped that they 

vnuld give due oonsiderattn t those difficulties and 

cnider the representation that he has made Dr may at 

mae recarding the transfer. The case is accordingly 

disposed of. Thcre is no order as to costs. 

y. 
M1 	

3 2 
R(JUDI2IL) 

Central Administrativa Tribunal, 
Cutac 3ench,Cuttack.,41o;ssain/ 

23.9.91. 
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