IN THE COURT JF CENIRAL ADMINISTRATIVE
TRIBUNAL:CUTTACK BENCH:CUTTACK,

ORIGINAL APPLICATION No.419 of 1990.

Date of Decision:- 25th September,1991,

Upendra Thakur csas Applicant.
Versus,

Union of India & Ors PR Respondents.

For the Aoplicants Mr.A.X,Bose,

P.X.Giri,Advocates.

For the Respondents: Mr.P.N.Mohapatra,
Addl.Standing Counsel
(Central)

CORAM:

L4 Whether reporters of local papers may bhe allowed
to see the Judgment ? TV%'

-

2. To be referred to the reoorters or not ?‘X@‘

v Whether their Lordships wish to see the fair
copy of the Judgment ?
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Judgmen t.
N. SENGUPTA: MEMBLR (J) . This 1s an application against an order

of transfer dtd.11.2.89 —-ide Annexure-2 to the
aoplication.
2. The grievance of the appli-ant,in brief,
is that he was transferred from Rourkela t» Berhampur,
of course on promotion, in April, 1983 but he has
many difficulties including the chronic illness of
his wife, a T.B.Ratient, and education of his
children. He made a representation to the authorities
and respondent Nol.l, the coapetant authority, passed
an order of transfer on 28.8.89 to Rourkela. 3ut the
District Engineer,Izslecommunication, Rourkela did not
allow him to join and suabsequently on 11,9.89 an
order transfe;ing him and directing him to jsin at Jhar-
suguda was passed this order is the impugned one.The
% asolicant's case is that the impugned ordcer was
passed without a proper apnslication »f mind to the
circumstances in which he was placed and was arbitrarcy

and malafide.

3. The respondents' case, as in their reply,
would imply that for the transfer to Rourkela two
person3 were desirous, o»ne was the present applicant the
other, one r.3hengra. AS Bhengra was transferred earlisr

than the applicant and w»Hruld »e retiring within a short

period, the grievance Adalat took a decision to transfer

Bhengra to Rourkela and the apoliczant to Jharsaguda.
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This was done after the ’‘initial decision of
the grievance Adalat >f Telecommunication Circle
to transfer the apolicant to 3ambalpur could not he
implemented due to non-existence of the vacancy there
and an order had to he passed transferin~ applicant
t2 Rourkela. This order was later modified after

considering the representation of Bhengra.
g £ g

4, Mr,A.K.Bp3e for the ap»nlicant has vehemantly
contended that the fact remains that the authoritiss

after going through the representation of the ap»licant
ware satisfied amut the genuineness of the grilevance

or difficulties expressed by him and that was the reason
why the; passed an order of transfer of the applicant to
Rourkela.The applicant was suddenly and without being
given any further opoortunity of being heard was trans-
ferred to Jharsujyuda therefore this action cannot but be
arhitrary and unsupportable, Jn the other hand, Mr.P.N.
Mohapatra,learned counsel Zor the respondents, has

urged with egual vehemence that no doubt the apolicant's
grieévances were heard and given a sympathetic consider-
ation but the initial decision for transfer to Sambalpur
was not capable of being implemented.Therefore, >f necessity
the order which was intendad could not be passed ang

in its stead,an order of transfer to Rourkela had t»

be pazsed. Mr.Mohapatra has furtho:r contended that

when the actual state of affajirs was this, it canpot
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be said that infact the apolicant was initially
transferred to Rourkela and hy his transfer to

Jharsuguda he has been put to a disadvantage.Mr.
Mohapatra has further contended that the department

bears no ill-will or malice against the applicant,

this would be manifest from the averments in the
application itself where it has been stated that the
authorities gave a sympathetic consideration and

infact wanted to accede to the request of the

applicant for a transfer to a place nearer to the one
where his wife and children were residing, therefore

it cannot by any stretch of argument be said that

there has been any malafide on the part of the
department. Mr,.,3o0se wants to cohunter this argument

of Mr.Mohapatra by saying that the fact that the
decision was changed after once bezing taken, is indicative
of subsequent development of improper motive. Mr.Bose

has referred to some of the averments in the reply filed by
the respondents and has contended that reasons sought to
be assigned insupport of ths change in the order of tran-
sfer of the aos’licant are weak and flimsy. With regard

to this contention of Mr.BosSe all that can he said is ,
that a distinction has to »2 mnade hetween ahsence of
reason and weak reason, in the former case it may Suggest
malafide but not in the latter. The respondents have in

clear terms admitted that infact Mr.Bhengra approached

the authorities of grievance Adalat Subsequent to



passing of order vide Annexure-l and that was the
nacessity or the cause for change of the order

of transfer of the apolicant to Rourkela. May be the
authorities might have done better hy giving an
opportunity t» the applicant when they hzard Mr,Bhengra's
grievance »ut law does not enjoin an obligation of hearing
another while considering the case of transfer of one.

A mere order of transfer does not create any

vested right so as to call for giving an opportunity
while changiny the order of transfer. To repeat the »ft
quoted saying, a transfer is not a condition of service

hut it is an incident of service.

5 The iimits of powers of courts and Tribunals
in the matters of'transfer have now come to bes crystalised
by the decision of the Hon'ble Supreme Court in two
land-mark cases which are commonly known as H.N.<&irtanias
case and 3hilpi Bose's zase., Jn reading two decision the
orinciples that can »2e culled are that the courts and
tricunals will get jurisidction to interfere only when an
order of transfer infringes any law including a

by
statutory rule or is actuated /malice. As has neen shown
above, there can e no qu=2stion of any malice on the

part >f the authorities in changing the order of transfer

~f the pplicant from Rourkela to Jharsuguda. Mr.30se wants
to seek relience on rule 38 of P & T Mannual Vol-4 tn say

that the transfer order violates that rule accordingly,
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it is against the statut>ry rules.Riale 33 hears

on transfer ¢f a P & T empldyee on his own request
but that really does not answer the quastion whether
it debars the authorities from changins the order
already passad at the request of an incumbent. For
this reason,I wouldsay that change in the order of

transfer does not transgress rule 38 of P & T Mannual.,

6. Mr.Mohapatra was put the quastion
how the applizant could be deprived of thas T.A. and other
admissiadle allowances on transfer when admittedly

his representation was for a transfer t» Rourkela, In
this regard Mr.Mohapatra has drawn my attention t»o

the averments in the reply that initially there was

a dacision in the grievance Adalat t» transfer him

to sambalpuc on his representatisn but that could not
oe implemented that is why Annexure-l transfering him
to Rourkela was passed on 23.8,.89.Assuming that in

the grievance Adalat such & decision was taken, that
could not ne sufficient t» deprive the applicant of

his T.A.and other allowances taking recourse of Rule 38
P & T Mannual decause it is only when a person is
transfered t> a particular place »f his choice on his
own representation then and then only he may not

he allowed T.A, etc..

1 In view »f what has been statad anove

it 13 not posSsible on the part of this Tribunal t» quash
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Annexure=2 to tha application but neverthless

as it is rath=r undisputed that the administration was
satisfied asout the genuinness of atleast some of the
difficulties of the applicant, it is hoped that they
would give due consideration t» those difficulties and
consider the representation that he has made »r may L -
ma&ke regarding the transfer, The case is accordingly

disposed of., There is no order as to costs.

Central Administrative Tribunal,
Cuttack Bench,Cuttack,/Hossain/
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