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CUTTACK_HENCH 

the matter of 3/2  315 of 

 

jsen 	: Rn'hl 	ustico ri "5 .Pratibna Bonnerjee'  

Hon'bio r.K.P.Achery ay 	Vice-'Chairman. 

r' thu 	flr1e: ILi.5iJifl K IJu r 	3re 

FULL_SlUr: 

Pratihha 	Jnnut. oe 	2 

In U/.I\ 315 or iiUu eaohunath 	v s. Union h Jni 

the tuo h:emhors of' the Ui'jision Lench of C.A.T. at Cutterk 

differed in opinion. Two questions arose in the said 3/2  OIL 

of 1SU for determination end tee Hon b le 5h3irnn referred the 

said questions to this Full 2nch. The said too questions are 

set out belou. :- 

Uhether a substitute of n 5.3.Pqent fills the character 
of a Casual Uurksr and as such tn0 decis Ions with reoard 
to absorption of casual uorkors can be made applicable 
to such substitutes. 

Lihthr entitling the substitutes to he absorbed as of' 
riaht to the exclusion if l] others usuld offend 
Srt.iclu 1I of the Constitution. 

2 • 	The case, in briefs is that tee eo licont was a s u b s t i t u t e 

for one or the other or the three permanent E.D. all en under 

the3ff'ico of' SkL keonj her flerh fur 	.if'furont 	riods from 1983 

- I. 
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tj 1990 and he was continuing as such ¶ cii an at the time of 

f'ilinq or tho application in September, 159U. 	It was alleged 

by 	the applicant that th e Postal Authorities were going to terminate 

his services and to appoint another person in his place. The 

railer sought by the applicant was that as he had uorked for 

considerable period as a substitute E.D. fell an' his services 

should be regularisod, 

3. 	The respondents stated that a substitute is provided by the 

L.U.Agent when he goes on leave or is temporarily unable to act 

as such Agent; thorof'ore, such a person i.e. a substitute is not 

a Casual darker appointed by the Postal Department, Hence the 

question of regu inrisetion of his services on th has is of analogy 

of csul workers do0s not arise. 

Li. 	During hearing or J/A 315 of lUBU bef'ere the Uivison Bench, 

the ld.counsel f'or the applicant hd placed strong reliance on a 

dlsion of' the Calcutta Bench of this Tribunal in the case or 

Smt.Durqa Bhowmick and others vs. Union of India & Bra., reported 

in (1959) 11 ATC 255 • The f'acts of that CSe were almost similar 

to those of the present. But th Division Bench of tho Tribunal 

at Cuttack, made the f'olloujinq observations 

"The Calcutta Bench was of the view that a substitute 

who has worked for considerabl8 time is entitled to 

be absorbed as a regular E.D. Agent. de regret our 

inability to concur with the view expressed by the 

Hon'ble f ember of the Calcutta 2ench. When an E.D. 

Agent goes on leave,he is to f'urnish particulars of a 

substitute to he provided by him for ITlEt naginq the 

work of tno post he was holdina and this is provided f'or 

in U.3.°.T.'S instructions in his letter No.43/ 38/ 72—PEN 
dtd 24.4.1972. From the f'orm prescribed, it would 

appear tnt a substitute would work on the responsibility 

of the E.J.-Agent whose substitute he is during the E.D. 

Agent's absence. No doubt the nomination is to be 

approved by the Postal u thorities, but approval can be 

withheld only in exceptional circumstancos such as where 

the proposed substitute is known to be unf'it or incorn—

petent to manje the work or to hold any of'f'ica, otherwise 

the Department is bound to acceet the nomination made by 

tne E.U. Agent 	the substitute works on his rca pons ibi— 

ty 	Lf only boce,,use sombudy worked as a substitute or 

Ali 



an E.L). Agent he would be entitled to be 

absorbed as a regular Anont ejtor the i..D. 

Agent da[flitS üffic' it would give rise to 

'lt of en absur result 	con- t 	pus sib il 	 f 

tinuence  of tee SUCCOSSiV ,3 nominees h locking 

me chances of ll others n-v lnn roquislte 

nucjlificatijn end o 1. I.Q ib ility to be appointed 

In view of' th aforesaid obsarvatons, the Cuttack hench wished 

to refer two questions mentioned in pare-i for decis ion by a 

Larger Bench and accordinoly, the present reference has been 

made. 

S. 	clOSe perusal of the judqeieent of the Calcutta Bench of 

tee Tribunal in U/A No.770 of 1987 (Smt.Uurga E3hournick and Urs. 

vs. Union of india & Urs .), it cannot be inferred from the said 

judgement that the Calcutta Bench was of the view that a 

substitute who had worked for considerable time UCS entitled to be 

absorbed as a regular E.0.Agent. The Calcutta Bench only referred 

to a  communication dated 14.12.1987 issued by the Department of 

posts in which it was decided that Extra Departmental stamp 

Vendors along with other categories of Extra Departmental Agents 

should be employed in the Department of Posts. by letter uated 

29.3.1988 issued by the Postmaster Aeneral' iBest Bengal Circle, 

it was clarified that only those who had worked as E.D. substitu-

tes or partly as E.U. substitutes and partly as daily rated 

.azdoor for a pretty long time i.e. not iess tean 240 days in 

a year from a date prior to 7.5 .1985 and continued to work till 

13.11.19671 should only come under the puro iew of consideration 

for appointment in the vacant post of E.U. Agent. The applicant 

in that case hd fulfilled the requirement of the aforesaid 

letter 8nd, trierefore' the Tribunal decided that they were entit-

led to get themselveS permanently absorbed as E.U. Agent when 

such vacant post would arise in the near future • The Calcutta 

Bench of the Tribunal alSo relied on the judgement passed by this 

U 
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7 	 iribunal in T/A 286b or 1956 where it was heo that some 

aoslicants who uere equally circumstanced, should be allowed to 

conLinue as J.o.Stamp jendors, 

it iss tnerot'ore, clear f'rom the af'oresajd observations 

taat tie UaS is oF the jucJqeent ol-  tn Calcu tta bench in 

nt.Uurga L3flowrnick's case reTarding tflu entitlement or the 

applicants for permanent absorptions was the letter dated 

29.3.19813 issued by the 	.t.L., uiust 6enqaly L.Jhere, as a specific 

measure, it was uecifJedbythe P.b. that consequont.upon the 

O005 ion tn0 t the E.U.S t 	dendors alonu with other categories 

of bxtra—U 	 t epartmenal Agent' who Come within the purv iew of' that 

letter, snould be regularised. 	general issue that a 

subs tituta, who had worked far a cons idera,b Ic ticirn, was anti tied 

to De absorbea as a regular E.J. Agent on the analogy of casual 

labour was neither discuased nor any observation in th0t regard 

was mace in thi5 judgeient. Tnaref'ore, tne questions raised in 

tl_ia general Lorm referred to the Full bench, do not really 

arise. However, we will be dealing wito the two quostionaire 

framec ano answer toe Salle. 

Hagaruirig tho facts of' tH8 present case in CIA 315 of 1 990, 

toe ap:iiicant also f'ulf'ils tue conoitions laid down by t1ie P.f, .3 

in his letter dated 29.3.19881 having worked as a substitute 

Iror. 1984 to 199J in a vacant post with occasional breaks.. 

Tfleref'ore, ho is similarly circumstanced and is entitled to be 

regularised on tno basis of Uurqa hhowmick t s casC* be are bound 

by 	t he j u u g ewe n t. 

B. 	the lb .counsel for the respondents raised the pont that 

the orders of tne P.[.h., Jest aengal cow 1w not be relevant to the  

cases of L.o. substitute in brissa. 	However' in tno absence 

of any ins tructions to the contrary from the concerned Department 

in JJrjssa and in view of thu fact toat certain benefits have been 

allowed to some categories of' E.U. substitutes in one 5tate' a 

dif f'erencial treatment in another state in respect of the employ—

eas who are equally circumstanced, would be discriminatory and 

unjust. Therefore, in line with the judgewent of the Calcutta 
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Sench in C/N No .770 of' 1987, the responoents are not ent:itled to 

terminate tne services of the applicant from the present vacant post 

which he is holdinq and he is entitled to he reqularised as E.D. 

N en t. 

9 • 	Let us now cans ider the two questions referred to the Full 

8ench. 	4uestion no.1 is :— 

Whether a substitute Of an E.U. Nqent fills tha character 
of a Casual Worker and as such to8 decisions with reqard 
to absorption of Casual Workers can be made applicable 
to such substitutes. 

(I) The appointment of aubstitute is provided for under D.C. 

N T circular No.23 dated 24th February 19701 letters No.43/63/69-

pen' cated the 27th f ay 1970 and No.5-5/72 EU Cell, datod the 

18th Nuqust' 	1973' s 	quoted below 	as 	well a Rule 5 	of 	the 	E.D. 

Ngen t Conduct and Serv ice 	Rules . 	It has 	been stated 	that 	tdurinl  

leave' every 	[.0. Fqent should 	arrange 	for 	his work beingcarried 

on hysubstitute on- phasis 	supu1i.3d) 	.iho 	should he 	a 	persun 

approved by the autriority competent to sanction leave to him. Such 

approval should be obtained in writinq.0  

(ii) Toe application for leave for [.0. Aqents and the none of 

substitute during his leave is to be furnished by the E.U. Nqent in 

toe prescribed profarma :— 

pplication for leave for Extra-departmental 
Nj en ts 

(to be fillod in quadruplicato) 

I • 	Name 	 . . • 

Jesiqn0 tion 

Period for uiiich leave is required 

Date from which leave is required 

S. Full address uhlle on leave 

Name' cie and adOress of toe substitute 

Specimen signature of the substitute 

Iheroby propose Shri ............... whose purti-
culars are given above to work as my substitute durino 
my leave on my res pens lb ility according to the terms 
of' the security bond executed by me.11  
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(iii) The sanctioning authority then issues sanction under 

the following proforma :— 

F  A charge report signed by myself and by my nominee will 
be submitted as prescribed in 

Rule 50 of 	 Rules for Branch Offices 

Rules 45 & 46 	ci" 	P 	T i' anual' Volume IV. 

Necessary approval may kindly be,  accorded to this 
arraflq omen t. 

The allowance for the period of ny leave may be 
paid to the ahovenientioned3hri 

Station 

DatO : 	 Signature of Extra—Departcental 
cont 

(for use of' the Sanctioning authority) 

Shri •..•.••••,•••••••••• (desiqnction)............... 

...............a B.1i./S.u. 	•••..... .•••••s•e,,•s••••• 

division ............... has been permitted to proceed on 

leave for ........ . . . . days from . . . . . . S S $ • • • 51155 

Tea appointment of Shri ........... as his substitute 

is approved on the clear und era tend ing the t the subs titu to 

may be diacharned b tho appo1nt1n authority at any time 

without assigning iny reason. 

Date 
	 Signature of the Sanctioninn !uthority 

To 

(1)Shri .................... EL) Pnent 

ç23hri 	 (Substitute) 

ç2) Clarif icotiuns — 1 • in framing thee a ins truc—
tions for the nrant of leave to LU :Theflts it UCS kept in 
mind that there is greater need for the divisional 
Superintendents to look into the affairs of the E.D. 
.I\entS than at present. 	The Directorate is in receipt 
of a large number of representations' suit notices and 
even writ petitions from F.D. !gents and the reports 
received in such cases fron the subordinate authorities 
show teat in aenaral there is a tendency to leave the 
control of the work of E.D. Agents m0inly to Inspectors 
or in some cases' even to Overseers. The Inspectors and 
Overseers quite oteri cause a lot of embarrassment to 
the department by acting in a manner not contemplated of 
laid down rules . It is for this reason that in the 

instructions that have been issued in regard to leave 
for E.D. Agents' we have specifically provided for 
certain duties to be performed by the Divisional Superin-
tendents personally. The points raised in tne various 
communications t rom tre Circles for clarification of the 
orders may now be examined. 

ti 

to A7 
xxx 	 xxx 	 xxx 
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(iv ) It would appear frofd the above th2t toe choice of the 

substitute is left to the L.L. A.;ent hi:riself. 	It is provided in 

toe latest instructions of P & T tn5 t tee substitute should be 

a 	c 	p  	 hpp 	 n 	 ever,note  

intention that there should be any elaborate procedure to be 

followed for accordinc such approval. In cases where leave is 

not got sanctioned in advance, the department may not even insist 

upon prior approval of the substitute but toe departient should not 

be precluded from making such inquiries into the antecedents of the 

substitute as considered necessary and to ask an E.J. Agent to 

provide another substitute if it is found that the one actually 

proposed by the E.D. Aoent is not acceptable. 

(v ) It is further provided by the DC P&T letter No.43/ 34/71—

Pen dated 20th Larch, 1971 that if an E.L. Agent is appointed 

agai_ns t a regu br post (Uepartnen t81) ano the vacancy is of a 

snort duration, he may provide his own substitute subject to the 

Same conditions as i_n the case of E.u. Agent proceeding on leave. 

If, houevor, an .D. spent is appointed to a regular denartuental 

nos t for an indefinite period and tnero is no likelihood of hi_s 

returning as .U. Agenti then the appointing authority should make 

arrangements to fill up the post of C.LJ. Agon in toe normal manner 

by calling for applications. 

(vi) In te introduction to txtra—uepartmental ATents Systerl,  

aS provided in 5ervice Rules for P & I staff the C.D. Apents in 

tfl e judgernent of' hanga lore hench of this Tribunal, 	r .L. H.A Rego 

adn in is trative I ember, in Peter J . d'Da vs • Union of India, 

reported in 19E33(3) SL (CAT) 4U7, (989) 9 AIC 225 (Bangaloro 

hence) Deserved as follows :— 

An EDA unlike a casual labourer (emphasis supplied) who 

ekes out hi_s existence, on employment Opportunities coning 

to hi_rn in fits and starts' uithuut other sources of sthl 

income is in fact a hyphenated civil servant, with fair 

means of othar incomet,  uno cones forw t rd to ass i_st the 

Uepartnent in postal service in rural and interior areas, 

in canaiti_ons not quite conuucive with liberty given to 

urn to pursue his private avocation in his leisure hours. 

His tenure is more s t0b be tnnn that of a casual worker, 

uxceut toil ha may not have full—tiriie outy as co pared to 
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his regular ccunterpatt in toe epartn.ont though 

% the nature of du tius performed by him' cannot be 

said to be wholly unailied to that of the ltter11  

(vii) In respect of casual employment' the casual employees. 

who acquire temporary status after toe orescribed period of service 

are entitled to a Scale of Pay. An L.D. Agent' however gets only 

a fixed wage far leSs than the SCele of pay of regular employees 

of equated categories. In addition they are entitled to exç.ratia- 

gratuity only 	One monto's allowance for every three completed 

years of serv ice subject to a maximum of 	ULiU/- with qualify ing 

service of ten years. Also half month's gratuity is allowed for 

every completed year of service subject to a maximum of SiX anD a 

i0lf months emoluments last drawn • When an E.D. hent h!self is 

not entitled to a Scale of pay and other benefits' it would be 

incongrous if his substitute (his nominee) gets bettor privileges 

oy being treated as a casual worker whereby he can acquire tempara 

status after serving for a prescribed period. 

lb. 	In 	.I.R. 1977 SC 1677 (Superintendent of Post OIfices VS. 

P.K.Rajan'na)' the Supreme Court, in paragraph 4' clearly held :— 

ult is thus clear tnan an extra-departmental agent is 

nota casual wurker .............•.....l 

It is needless to say teat when an E.D. Agent cannot be equated 

with a casual labourer/worker' his substitute cannot claim to 

be equal to a casual labourer/worker. He cannot claim higher 

rlghts. 

i • 	In toe conspectus of tno aforesaid facts' tho distinction 

between a casuciwOrker and a substitute of E.Li. Agent enerqe,aS 

follows :— 

A  substitute is appointed by an E.U. Agent himself with 

toe approval of the wupartniant. A substitute is only a nominee OF 

the E.Q. Agent who works as a sub-agent for a orief period in 

absence of the E.J. Agent and is responsible to him. 

An E.D. Agent just gets some wage per month uhi.cn  may be 

less than even toe minimum wage of a casual uurker and ne is never 

entitled to a pay scale. Therefore, his nominee/subs titute cannot 

acquire rights or status higher to-an tn3 t of tee L.U.Agent himse 

. 4 
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foreover, the Supreme Court and the Banqalore Bench 

of' this Tribunal have both helc that E.J. Agents are not casual 

workers* we are bound by thase Decisions, 	Hence, a nominee/ 

substitute of an E.LI. Agent cannot be equated with a casual worker. 

12. Two applicant's counsel strenously arued that even it 

subs titutes are not F hung tne character of casual workers, still 

they S now ld Li a cons ioorad alonguith other subs titu tes For absorp-

ton as 5.0. Agents on account of tue fact of their total length 

of service. 	In support of his contention, he relied on the 

following cases :— 

(i miss Putul Jas and enotair vs • Union of' InDia & Urs • 

reported in II (ioB9) A T L T (EeL 215. 

dmpioyees Union vs • Union of India B -  Jrs 

reported in ATH 1985 (1 ) CAT 1153. 

(lii) s.a.Suqunan vs • The Administrator U.T. of' Laks hodweep 

& Another,reuortoU in II ('iUYU) HTLT (CAT) 96. 

(iv) 	Surindar Singh & Another vs • The 	Engineer 	in 	Chief', 	C.i°.UJ 

and 	LJrs.' reporteo in 	A.I.k. 1986 SC 554. 

It 	is 	to be noted that 	in AIR 	1977 	SC 1677j 	the Supreme 	Court has 

clearly held that E.U. Agents are not casual uorkers • Hence' we 

reFrain From dealing with the first three cases cited by the counsel 

Fur the applicant. F oreover, the Facts of these cases are different 

In AIR 1986 SC 584, tho issue was whether tee doctrine of equal 

pay For equal wOrK UOLJ1O apply to parsons employed an a daily 

basis • This case woes not tnrou any iqht so Far as the quas tion 

framed -'or our cads ion is concerned • Under tne ci rcums tances, we 

are unable to accept the contention of' tho auplicant' s counsel. 

Ie, however' make it clear tht tee nominees/substitutes ore entit-

lee to be cons iuered For appointment as E.D. Ahents omen the  

uepartn;ent takes steps for such appointment. 	 -' 

1. Heigarding the question no.2 referred to in paraqraph 1 of this 

judgement' we do not think it is necessary to answer this question 

in detail in view of our finuinn regarding toe first question. 

14. 	In the premises aforesaid, our answer to the 1st question 

is 'No'. 

Our answer to tho 2nd question is not necessary in view of' 
jt  

answer to the lot question. 
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JnOnq 	tsab 	tue 	applicant 

,J .3.198B 	issued 	by the P.L. J 	L 	2UCt 

esponJerits 	not 	to terninate his 	sarvice a n d 	also 	to 	regul -r 

him uituiin 	9U days from date 	aithar 	in 	tao post 	i 	7 

or 	in 	any 	existing post as 	.J. 	uqent. There will os 

S 	to 	CUS ts 

C, 

(Pratibha Uonnerj., 
F1ufl 

I..Eupta) 
dminstr,tijs IiemLr 



I had the privilege of going through the 

eloquent judgment prepared by my esteemed colleague 

Hon'ble Smt. Justice Pratibha Bonnerjea, Vice-Chairman 

Calcutta Bench agreed to by my learned brother Hon'ble 

Mr. I.P.Cupta and I respectfully agree with the findings 

reached with regard to question No.1 formulated by the 

Division Bench and respectfully I also agree with the 

answer given thereto, that a substitute of an E.D.Agerit 

does not fill the character of a Casual Worker and as 

such the decisions with regard to absorption of Casual 

Workers cannot be made applicable to such substitute, 

but with my greatest of respect to the Hon'ble Vice-

Chairman and my esteemed colleague Hon'ble Mr, I.P.Cupta, 

Member(Adrrfl.), I am not able to agree with the directions 

given in the concluding paragraph of the judgnnt which 

runs thus: 

On the basis of our findings that the 
application is covered by the letter dated 
29th MarCh,1983 issued by the Postmaster 
General, West Bengal Circle and direct the 
Respondents not to terminate his services 
and also to regularise him within 90 days 
frcii date either inthe Post held by him or 
in any existing post as E.D. Agent." 

Most respectfully*  I dieagreewith this direction becaus 

ohe follciflg reasons: 

The two limited questions on which reference 

was made to a Larger Bench has been stated in the main 

jugmeflt and itneedS no repeatitiOn. In my opinion,the 

A 
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Full Bench was required to answer those two questions. 

After having answered these two questions laying dn 

the law on the subject,there was no further scope to 

consider any other aspect. 

Once it is held that the substitute of an 

E.D.Agent does not fill the Character of a Casual 

Worker and as such the decisions with regard to 

absorption of Casual Workers cannot be made applicable 

to such substitutes, it would not be proper to give a 

direction to regularise such substitutes. In my opinion 

instructions issued by the Postmaster General of a 

particular State would be applicable only to the Postal 

Employees of that particular State without having any 

app lication to any other State. Therefore,the instru-

ctions in question, in my opinion, will not be 

applicable to the Postal employees of the other States 

including State of Orissa. 

Another aspect which needs serious considera-

tion is that the Chief Postmaster General, west Bengal 

had issued One time relaxation without having any 

prospective effect after 14-11-1987 and therefore,this 

instruction would not have a general application for 

all time to came. The Chief Postmaster General, West 

Bengal in the Circular has said that those substitutes 

could come under the purview of consideration for 

appointment and Calcutta Bench of the Central 

Administrative Tribunal in the case of Smt. Durga 



/13/I 

aumik and others at paragraph 5 have referred to the 

said Circular and stated as follows: 

" By letter No.SF3/Z-14/(L) dated 29th 
March,1988, issued by the Postmaster General 
West Bengal Circle it was clarified that 
only those who have worked as E.D.Substitutes 
or partly as E.D.Substitutes and partly as 
daily rated Mazdoor for pretty long time i.e. 
not less than 240 days in a year from a date 
prior to 7-8-1985 and continued to work 
till 13-11-1917 should only cane under the.  
p3rview of consideration for appointment in 
the vacant post of E.D.Agent,". 

(emphasis is mine) 

Nowhere the Chief Postmaster General, West 

iengal has stated that those substitutes could be 

automatically appointed/regularised. The only benefit 

given to those substitutes is that they will cane under 

the purview of consideration evidently meaning that 

their suitability would, be considered alongwith other 

candidates.Therefore, at the end of paragraph 12 of the 

judgment, the Honourable Vice-Chairman and the Honourable 

Mernoer(Mrnn.) rightly observed as follows: 

" 	, h;ever, make it clear that the 
nominees/substitutes are entitled to be 
considered for appointment as E.D.Agents 
when the Department takes step for appointment". 

I respectfully agree with this view and at the cost 

of repeatition, I would again say that to give a 

direction for regularisati is not consistent with 

the fin.ing quoted aove. I am of further opinion 

\that regularisation will tantamount to appointment and 
Vt'- 

6 
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the  word 'appointment' is normally used even when the 

executive authority gives a promotion and therefore 

normalLy it is stated in the orders 'appointment by 

promotion . Can the judiciary direct appointment or 

promotion without suitability beinq adjudged?.There are 

bedroll of judgments of the Apex Court on this subject. 

Of c1rse the cases mentioned be1, relate to promotion 

but in my view suitability for appointment and/or 

promotions are to be adjudicated by the Executive 

Authority and not by the Judiciary. In a judgment of 

the Hon'hle Supreme Court reported in AIR 1974 SC 460 

(State of Mysore Vs. C.R.Seshadri and others), HOn'ble 

Mr. Justice Krishna Iyer speaking for the Court was 

pleas - d to observe as follows: 

' The power to promote an officer belongs to 
the Executive and the judicial power may 
cc!itrol or review Government action but cannot 
extend to acting as if it were the Executive. 
The Court may issue &irections but leave it 
to the executive to carry it out.The judiciary 
can iot promote or demote officials but may 
demolish a bad order of the Government or 
order reconsideration on correct principles 
xx xx.° 

Further in paragraph 7 it has been observed as follows: 

H  While we agree that the High Court has been 
jmpelled by a right judicial instinct to undo 
injustice to an individual,we feel that a 
finer perception of the limits of judicial 
review would have forbidden it from going 
beond directing the Executive to reconsider 
and doing it on its czTn,venturing into an 
area of surmise and speculation inregard to 
possibilitieS of escalatiol in service of the 

HI 
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of 	the appellant.Judjcial espansionism like 
al1iing the judicial sword to rust in its 
armoury where it needs to be used,can upset 
the Constitutional symmetry and damage the 
Constitutional design of our founding documents' 

In another case reported in 1968(Vol.II),SLR 333(state 

of Mysore and another Vs. Syed Mahamood and another) at 

paragra h 2 of the judgment Their Lordships observed as 

fol].,s: 

" 	In the circumstances, the HighCourt 
could issue a writ to the State Government 
compelling it to perform its duty and to 
consider whether having regagd to their 
seniority and fitness.They should have been 
promoted on the relevant dates when Officers 
junior to them were promoted.Instead orderinc 
such a writ,the High Court wrongly issued 
writs directing the State Government tóromote 
them with retrospective effect". 

(emphasis is mine) 

The very same view has been repeated and quoted with 

approval M the case of State of Mysore and another Vs. 

P.N.tianjundiah and another reported in 1969(Vo..III)SLR 

346. 
In the case of Dr. Jai Narain Misra Vs. State 

of 3ihar and others reported in 1970 (Vol. IV) SLR 923 at 

paragraph 4 of the judgment Their Lordships observed as 

fol lows z 

So far as the question of suitability 
is concerned,the decision entirely vests 
with the Government in btherwords the 
Government is sole judge to decide as to 

4 
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who is the most suitable candidate for being 
appointed as the Director of Agriculture". 

Being of the firm view that substitutes cannot 

be regularised, yet conceeding for the sake of argument 

that they could be regularjsed, it is Subject to 

adjudication of One's suitability and applying the law 

laid dn in the above mentioned judgments adjudication 

of one's suitability, lies completely within the 

province of the concerned Executive Authority and not 

the judicity and therefore in my opinion it would not 

be justifiable to direct regularisation of the 

Petitioner. 3efore concluding this aspect, I also feel 

just and proper to discuss another important aspect 

that would arise in the country which will have far 

reaching consequences. 

In many Post offices several substitutes are 

being employed or engaged by the regular employees and 

ultimately this practice would be adopted invariably 

in order to make the office a hereditary one as far as 

possible thereby closing the gate for other competent 

unemployed peopj.e on the street. The Department would 

be deprived of recruiting the best amongst the lot. 

There would be no question of applying the rules framed 

for adjudicating the suitability of a particular incuin- 

V
bent to the post of an E.D.Agent because autnatically 

N., 
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orders 
,Aould be passed regularsing the substitute who has 

managed to work for a long time in place of the regular 

employee who would intentionally avail leave at 

different spells(not exceeding iao days in one spell)in 

order to bring benefit to the substitute working for 

240 days and then becoming eligible automatically for 

regularisItion or appointment. This situation would be 

disastrous. 

so far as violation of the provisions contained 

under Articles 14 and 16 of the Constitution is concerned 

(discussed in t!-e main judgment) the Petitioner has not 

breathed a single woAt in his pleadings that he is 

aggrieved by the violation of the said provisions. Law  

is well settled that courts are to confine themselves 

strictly to the pleadings of the parties and cannot 

travel beyond the pleadings. Therefore, in my opinion 

this aspect does not warrant any opinion to be expressed. 

Before I part with this case I would 

respectfully state that this case was not referred 

to a Larger Bench because of differenee of opinion 

between two members of the Division Bench. Both the 

learned Members of the Cuttack Bench did not agree 

with view of the Calcutta Bench and therefore, they 

were of unanimous view that the questions framed by 
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the Bench should be decided by a Larger aench. Hence 

there was no difference of opinioü between the learned 

members of the Cuttack Bench in the judgment passed on 

27th March, 1991 in 0.A. 315 of 1990. 

Even though, I have respectfully,djffered 

with the opinion of my esteemed colleagues Honble 

Justice Mrs. Pratibha Bonnerjea and Hon'ble Shri I.P. 

Gupta, yet the majority view has to be carried out. 

L 
( K. P. ACH?RYA) 

VICE CHAIRMAN 
CTYLACK 3E?7H 

Central Adn.iniStrative Tribunal, 
uttack Bench,Cuttack/K.Mohanty. 
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J U D G M E N T 

N.SENGUPTA,MEMBER(JUDICIAL): 	The relief that the applicant has 

sought for is to regularise the services of the 

applicant as an Extra Departmental Mailman,SRO,Keonjhar 

Garh. 

The averrnents in the applicatic•n are 

that the applicant worked as a substitute for one or 

the other of the three permanent E.D.Mail Men of that 

Office for different periods from 1983 till 1990 and he 

was continuing as such Mail Man at the time of fil'ing 

of the application in Septernber,1990. It has been alleged-

by the applicant that the Postal Authorities are going 

to terminate his services and to appoir.t another 

person in his place. The ground stated by the applicant 

for his relief is that as he has worked for 

considerable pericd as a substitute E.D. Mail Man, 

his services should be regularised. 

The iespondents in their counter 

have stated that a substitute is provided by the E.D. 

Agent4 when he goes on leave or is temporarily unable 

" 	
to act as such Agent, therefore, such a perEon i.e. 

a substitute is not a Ccsual worker appointed by the 

Postal Department and to him the decisions with regard 
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regularisation of the services of Casual workers cannot 

apply. 

4. 	 We have heard the learned Counsel for 

the applicant and Mr. A. K.Misra the learned Senior 

Standing Counsel (CAT) for t 1e Respondents. The learned 

Counsel for the applicant has placed 	reliance on 

a decision of the Calcutta Bench of this Tribunal in 

the case of Srnt. Durga Bhowmick and others Vs. Union 

of India and others reported in 11989)11 ATC 255. The 

leained Counsel has drawn our attention to 	observatior 

of the learned Members of the said Bench in para-5 

of their judgment. That was a case where the question 

of regularisation of the services of the substitutes 

of Extra Departmental Stamp Vendors came up for 

consideration and in that case also the applicant before 

that Bench worked with intermittent breaks. The facts 

\ are almost similar to those of the present case in 

\hand. The Calcutta Bench was of the view that .' a 

substitute who has worked for considerable time is 

4 	entitled to be absorbed as a regular E.DAgent. After 
A 	having heard the learned Counsel for the parties and 

gone through the rules with regard to E.D.Agents and 

- 	their substitute, we regret our inability to concur 

with the view expressed by the Hon'ble Meers of the 

Calcutta Bench;hen an E.D.Agent goes on leave he is 

to furnish particulars of a substitute to be provided 

by him for managing the work of the postj he was holding 

and this is provided for in DG PTs instructiOnS in his 
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letter No, 43/38/72-PEN dated 24.4.1972. From the form 

prescribed it would appear that a substitute would 

work on the responsibility of the E.D.Agent whose 

substitute he is during the t.DJgent's absence. No 

doubt the nomination is to be approved by the Postal 

iuthorities but approval can be witkheld only in 

exceptional circumstances such as where the proposed 

substitute is known to be unfit or incompetent to 

manage t he work or to hold any off ice,otherwise the 

Department is bound to accept the nomination ma'e by 

the E .Agent as the substitute works on his 

responsibility. If only because somebody worked as 

substitute of an E.D.Agent he would be entitled to 

be absorbed as a regular Agent after the E.Agent 

r demits office, it would give rise to the possibility 

of an absurd result of continuance of the successive 

nominees blocking the chances of all others having 

requisite qualification and eligibility to be 

appointed. 

5. 	 Since there is a decision of another 

Bench of the Tribunal with which we are unable to agree 

we would like to refer the matter to the 1-bn'ble 

Chairman for decisicn of the questions mention below 

by a larger Bench: 

1) 	Whether a substitute of an E.D.Agerit 

Atis the character of a Casual Worker and as 

such the decisions with regard to absorption 

of casual workers can he made applicable to 



such substitutes. 

2) 	Whether entitling the substitutes 

to be absorbed as of right to the exclusion 

of all others wuld offend Article 16 of the 

Const itut ion. 

I 

MI1'. .•........••.. 

t 	 VICE-.CHAIR?cN 
If'..  

jL  
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I 
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Central 
Cuttack Bench/K.!bh 
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MEMBER (J1JD Ic ILL) 


