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gﬁh‘, #:0 1990 and he was continuing as such Ffail Van at the time of
)

Filing of the application in Septembers 1990. It wes alleged

by the applicant that the Postal Authorities were going to terminate
bhis services and to appoint another person in his place. The

relief sought by the applicant was that as he had worked for
considerzble period as a substitute C.O. Mail Mans his services
should be regularised,

3o The respondents stated that a substitute is provided by the
E.U.Agent when he goes on leave or is temporarily unable to act

as such Agenty therefores such a person i.e. a substitute is not

a Casuzl Worker appointed by the Postal Dgepartment. Hencé’ the
question of regularisation of his services on the basis of analogy
of casual workers does not arises.

4+ During hearing of O/A 315 of 1990 before the Division Benchs «
the ld.counsel for the applicant had placed strong reliance on a
decision of the Calcutta Bench of this Tribunal in the case of
Smt.0urga Bhowmick and others vs. Union of India & Ors.s reported
in (1989) 11 ATC 255. The facts of that case were almost similar
to those of the present. But the Division Bench of the Tribunal J
at Cuttacks made the folloying observatiocns :

"The Calcutta Bench was of the view that a substitute .1
who has worked for considerable time is entitled to
be absorbed as a regular £.0. Agent. Ue regret our
inability to concur with the view expressed by the
Hon'ble rember of the Calcutta Bench. When an E.D.
Agent goes on leaveshe is tu furnish particulars of a

substitute to be provided by him for managing the

work of the post he was holding and this is provided for
in D.S.P.T.'é instructions in his letter No.43/38/72-PEN
dated 24,4.1972. From the Form prescribedr» it would
appear that a substitute would work on the responsibility
of the E.D.Agent whose substitute he is during the E£.0.
Agent's absence. No doubt the nomination is to be
approved by the Postal Authoritiess but approval can be
withheld only in exceptional circumstances such as where
the proposed substitute is knoun to be unfit or incom-
petent to manage the work or to hold any offices otherwise 1
the Department is bound to accept the nomination made by ~3w
the £.0. Agent @@ the substitute works on his respopsibi- f

lity. 1If only because somebody worked as a substitute of
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an E.D. Agent he would be entitled to be
absorbed as a regular Agent after the £.0.
Agent demits offices» it would give rise to
the pussibilﬁty of an absurd result of con-
tinuance of the successiva nominees blocking
the chances of all others having reqguisite

qudlification and eligibility to be appointed.”
In view of the aforesaid cbservationss the Cuttack Bench wished
to refer two qﬁestians mentioned in para-=1 for decision by a
Larger Benbh and accordinglys the present reference has been
made . |
S.Ch‘A.ClOSG perusal@of the judgement of the Calcutta Bench of
the Tribunal in O/A N0.770 of 1987 (Smt.0urga Bhowmick and Ors.
vse Union af‘lndia & Ors.+)s» it cannot be inferred from the said
judgement that the Calcutta Bench was of the view that a-
substitute uho'ﬁad worked for considerable time was entitled to be
absorbed as a redular E.0.Agent. The Calcutta Bench only referred
to a communication dated 14.12.1987 issued by the Oepartment of
Posts in which it was decided that Extra Departmental Stamp
_Vendoré along with other categories of Extra Departmental’Agents
- should be employed in tge Oepartment of Posts. By letter dated
29.3.1988 issued by the Postmaster Generals West Bengal Circles
it was clarified that bnly those who had worked as £.0. substitu-
tes or partly as E.O, substit&tes and partly as dai;y ratad
Mazdoor for a pretty long time i.e. not less than 24U days in
a year from a date prior to 7.5.1985 and continued to work tiil
134711987 should:only comg under the pufuieu of conéideratian'
for appointmeqt in the vacant post of E.J. Agent. The applicant
in that case héde?ulfilled'the reguirement of the aforesaid
latter ands thersfores the Tribunal decided that they were entit-
led to get themselves permanently absorbed as £.0. Agent when
such vacant post would arise in the near future. The Calcutta

Bench of the Tribunal also relied on the judgement passed by this

. | aent/=

»

.
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Tribunal in T/A 2060 of 1986 where it was held that some

I

applicants who were equally circumstanceds should be alloved to
continue as cL.D.Stamp Vendors., |

G It is» therefores clsar from the aforesaid observations

that the basis of the judgement of the Calcutta Bench in

Smt.Ourga Bhowmick's case regarding the entitlement of the
applicants for permansnt absorptions was the letter dated
29.3.1988 issued by the P.lM.Ge.» West Bengals wheres as a specific
measures 1t was decided by 'the P. .G, that consequent-upon the
tecision that the E.U .at‘ Vendors along with other categories

of Extra-Uepartmental Agents who came within the purview of that
letters should be regularised. The general issue that a
substituteswho had worked for a considerable times was entitled

to be absorbed as a regular E£.0. Agent on the analogy of casual ‘
labour was neither discussed nor any observation in that regard
was made in this judgement. Therefores the questions raised in
the general terms referred to the Full Benchs do not really

arises. Houwever: we will be dealing with the two questionaire
Framed and answer the same.

Te Regarding the facts of the present case in O/A 315 of 1990,
the applicant also fulfils the conditions laid down by tne'P.P.G.‘
in his letter dated 29.3.1988y having worked as a substitute

from 1984 to 1980 in a vacant post with occasional breaks ..
Therefores he is similarly circumstanced  and is éntitled to be @
regularised on the basis of Durga Bhowmick's case. e are bound
by the judgement.

8 The 1ld. LDUDBBl for the respondents raised the point that
the orders of the P.l.Ge.» West Bengal could not be relsvant to the
cases of E.U, substitute in Orissa. Howevers in the asbsence

of any instructions to the contrary from the concerned Uepartment

in Orissa and in view of the fact that certain bensfits have been
allowed to some categories of E.0. substitutes in one Stater a
dif ferencial treatment in another state in respect of the employ=-

ees who are equally circumstanceds would be discriminatory and

in line with the judgement of the Calcutte

005/"

unjust. Therefore:
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Bench in O/A No.770 of 19875 the respondents are not entitled to
termingte the services of the applicant from the present vacant post
which he is holding and he is entitled to be regularised as E.0D.
Agent.
9. Let us now consider the two questions referred to the Full
Benche. Question no.1 is =

Whether a substitute of an E.O. Agent fills the character

of a Casual Worker and as such the decisions with regard

to absorption of Cagsual Workers can be made applicable
to such substitutes.

(i) The appointment of substitute is provided for under 0.G.
P & T circular No.23 dated 24th Februarys 1970s» letters No.43/63/69-
Pen» dated the 27th fays 1970 and No.5-5/72 E0 Cells dated the
18th August> 1973s as quoted below as uwell as Rule 5 of the E£.0.

Agent Conduct and Service Rules., It has been stated that 'during

leaver every E.U. Agent should arrange for his work being carried

on by 3 substitute (emphasis supplied)s who should be a person

approved by the authority competent to sanction leave to him. Such
approval should be obtained in writing."

(ii) The application for leave for E£.U0. Agents and the name of

substitute during his leave is to be furnished by the E.0., Agent in
the prescribed proforma :-=

o Application for lsave for Extra=-departmental

Agents
(to be filled in quadruplicate) =9
qo Name ‘ oo e
2. uBSll}natiOﬂ v e e

3. Period for which leagve is required ..
4, Uate from which leave is required e.e
5. Full address while on leave e
6+ Names aje and address of the substitute ..
7. Specimen signature of the substitute coe
1 hereby propose SNIil eeeeecescesseess WNose parti=
culars are given above to work as my substitute during

my leave on my responsibility according to the terms
of the security bond executed by me."

eesb/-
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(iii ) The sanctioning authority then issues sanction under
the following proforma -

" A charge report signed by myself and by my nominee will
be submitted as prescribed in

Rule 50 of Rules for Branch Offices
Rules 45 & 46 of P& TPanuals VYolume IV.

e
Necessary approval may kindly be accorded to this
arrangement.

The allowance for the period of my leave may be
Qald tU the abg\fe mentioned Shri TR R

Station

Date @ Signature of Extra-Departmental
figent

(For use of the Sanctioning Authority)
SHEL seceessscavesscsnsse (designation)eeececercssanns
coecscsesasevece BoDo/540s eovecvccsssscccccrsonssossnse
DiViSiON eeseseesesesese has been permitted to proceed on
leave FOT essesssnssee 0aysS FIOM ecoeeonvessoccsscns
The appointment of Shri eeeesesssss as his substitute
is approved on the clear understanding that the substitute

may be discharged by th

Y
7

o

> appointing authority at any time
without assigning any reason.

Oate Signature of the Sancticning Authority.
To |
(1) SNTi eeevesssecseasesssse £ D Agent
(2) SPEL swssnsnsnssnnsnenres (Substitute)

(2, Clarif ications = 1. In framing these instruc-
tions For the grant of leave to ED Agents it was kept in
mind that there is greater need for the Divisional
Superintendents to look into the affairs of the E.D. 4
Agents than at present. The Oirectorate is in receipt
of a large number of representationss suit notices and
even writ petitions from E.0. Agents and the reports 4
received in such cases fror the subordinate authorities
shou that in neneral there is a tendency to leave the
control of the work of £.0. Agents mainly to Inspectors
or in some casess» even to Overseers. The Inspectors and
Overseers quite often cause a lot of embarrassment to
the department by acting in a manner not contemplated of
laid down rules. It is For this reason that in the
instructions that have been issued in regard to leave
for £.0. Agentss we have specifically provided for
certain duties to be performed by the Divisional Superip= -~
tendents personally. The points raised in the various
communications from the Circles for clarification of the
orders may now be examined.

XXX XAX XXX




1 (iv) It would appear from the above that the choice of the
substitute is left to the E£,0, Agent himself. It is provided in
the latest instrﬁctions of P & T that the substitute should be
approved by the appointing authority; it iss howevers not the
intention that there should be any elaborate procedure to be
followed for according such approval. In cases where leave is
not got sanctioned in advances the ODepartment may not even insist
upon prior approval of the substitute but the department should not
be precluded from making such inquiries into the antecedents of the
substitute as considered necessary and to ask an E.O. Agent to
provide another substitute if it is found that the one actually
proposed by the E.Q. Anent is not acceptable.

(v) It is further provided by the OG P&T letter No.43/34/71-
Pen dated 2uth Marchs 1971 that if an E.Q. Agent is appointed
against a reqular post (Uepartmental) and the vacancy is of a
short durations he may provide his own substitute subject to the
same conditions as in the case of E.U. Agent proceeding on leave.
Ifsy howevers an E:O. Agent is appointed to a regular departmental
post for an indefinite period and there is no likelihood of his .
returning as E£.0. Agent: then the appointing authority should make
arrangements to fFill up the post of E.O. Ageny” in the normal manner
by calling for applications.

(vi) In the introduction to Extra-Departmental Agents System
as provided in Service Rules for P & T staff the E.D. Anents in
the judgement of Eangalore Bench of this Tribunals fr.L.H.A Regos
Administrative ifember» in Peter J. D'Sa vs. Union of Indias
reported in 1983(3) SLI (CAT) 407> (1989) 9 ATC 225 (Bangalore
Bench) observed as follows :-

"An ECA unlike a casual labourer (emphasis supplied) who

ekes out his existences on employment opportunities coming
to him in fits and starts» without other sources of stable
income is in fact a hyphenated civil servants with fair
means of other incomes who comes forward to assist the
Uepartment in postal service in rural and interior areas»
in conditions not quite conducive with libsrty given to
nim to pursue his private avocation in his leisure hours.
His tenure is more stable than that of a casual workers

except that he may not have full-time duty as compared to

oss8/=
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the nature of duties performed by hims cannot be 4

a——

his regular counterpatt in the Oepartments though

said to be wholly unallied to that of the latter®.

(vii) In respect of casual employments the casual employees...

who acquire temporary status after the prescribed period of service
are entitled to a scale of pay. An E£.0., Agents howevers gets only‘
a fixed wage far less than the scale of pay of regular employees
of equated categories. In addition they are entitled to exgratia-
gratuity only @ one menth's allowance for every three completed

years of service subject to a maximum of Rse3» 000/~ with qualifying
service of ten years. Also half month's gretuity is allowed for

every completed year of service subject to a maximum of six and a,

half months emoluments last drawn. UWhen an E.D0. Agent himself is

not entitled toc a scale of pay and other benefits» it would be

incongrous if his substitute (his nominee) gets better privileges
by being treated as a casual worker whereby he can acquire temporal
status after serving for a prescribed period.

10. In AeleR. 1977 SC 1677 (Superintendent of Post Dffices vs.

P.K.Rajamma)s the Supreme Courts in paragraph 4s clearly held :-

W1t is thus clear than an extra—departméntal agent is
not a casual WOTKET seessscrecscocnsassl
1t is needless to say that when an E.D. Agent cannot be equated 1
vith a casual labourer/worker» his substitute cannot claim to
be equal to a casual labourer/worker. He cannot claim higher
rights.
11, In the conspectus of the aforesaid factss the distinction
betueen a casual worker and a substitute of E.U. Agent emergejas
follows $=
(i) A substitute is appointed by an E.D. Agent himself with
the approval of the Uespartment. A substitute is only a nominee of
the E.D. Agent who works as a sub-agent for a brief period in
sbsence of the £.0. Agent and is responsible to him.
(ii) An E.O. Agent just gets some wage per month which may be

less than even the minimum wage of a casual worker and he is never

entitled to a pay scale. Therefores his nominee/substitute cannot

acquire rights or status higher than that of the E.D.Agent himself.



e \éj
(iii) roreovers the Supreme Court and the Bangalore Bench
of this Tribunal have both held that £.0. Agents are not casual

workers. We are bound by these decisions. Hences a nominee/

substitute of an E.U. Agent cannot be equated with'a casual worker.

12. The applicant's counsel strenocusly argued that sven it
substitutes are not filling the character of casual workerss still
they should be considered alonguwith other substitutes for absorp-
tion as E£.U., Agents on account of the fact of their total length
of service. In support of his contentions he relied oh the
following casas :=

(1) miss Putul Das and another vs. Union of India & Ors. »
reported in II (1989) ATLT (CAT) 215.

(1i) G.m.5. Employees Union vs. Union of India & Urs.s
reported in ATR 1988 (1) CAT 183,

(111, K.Ge.Sugunan vs. The Administrator U.T. of Lakshadueep
& Anothersreported in II (1990) ATLT (CAT) 96.

(iv) Surinder Singh & Another vs. The Engineer in Chdefs C.P.E:Q

and Orse» reported in A.I.R. 1986 SC 584.
It is to be noted that in AIR 1977 SC 1677 the Supreme Court has
clearly held that E.U. Agents are not casual workers. Hence: ue
refrain from dealing with the first three cases cited by the counsel
for the applicant. Moreover» the facts of these cases are diFFer@n 
In AIR 1986 SC 584s the issue was whether the doctrine of equal

pay for equal work woulo apply to persons employed on a daily

basis. This case does not throw any light so far as the question
framed for our decision is concerned. Under the circumstancess we
are unzble to accept the contention of the applicant's counsel.

Wes howevers make it clear that the nominees/substitutes are entit-
led to be considered for appointment as E.U. Agents when the
Uepartment takes steps. for such appointment.

13. Regarding the guestion no.2 referred to in paragraph 1 of this

judgements we do not think it is necessary to answer this question

in detail in view of our Finding regarding the first question.
14. In the premises aforesaids our answer to the 1st guestion
is "No".

Jur snswer to the 2nd questiom is not necessary in view of

AT

ansuer to the 1st guestion. ‘ . et/
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I had the privilege of going through the

eloquent judgment prepared by my esteemed colleague

Hon'ble Smt. Justice Pratibha Bonnerjea, Vicé-Chairman
Calcutta Bench agreed to by my learned brother Hon'ble
Mr. I.F.Cupta and I respectfully agree with the findings
reached with regard to question No.,l formulated by the
Division Bench and respectfully I also agree with the
answer given thereto, that a substitute of an E.D.Agent
does not fill the character of a Casual Worker and as
such the decisions with regard to absorption of Casual
Workers cannot be made applicable to such substitute,
but with my greatest of respect to the Hon'ble Vice-
Chairman and my esteemed colleague Hon'ble Mr, I.F.Cupta,
Member (Adrn.), I am not able to agree with the directions
given in the concluding paragraph of the judgment which

runs thuss

" On the basis of our findings that the
application is covered by the letter dated
20th March,1983 issued by the Postmaster
General,West Bengal Circle and direct the
Respondents not to terminate his services
and also to regularise him within 90 days
from date either inthe Post held by him or
in any existing post as E.D. Agent."

Most respectfully, I disagree-with this direction becaus
ofthe following reasonss
The two limited questions on which reference
was made to.a Larger 3ench has been stated in the main

j
Ve

dgment anéd itneeds no repeatition. In my opinicn, the
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Full Bench was required to answer those two questions.
After having answered these two questions laying down
the law on the subject,there was no further scope to

consider any other aspect,

Once it is held that the substitute of an
E.D.Agent does not £ill the character of a Casual
Worker and as such the decisions with regard to
absorption of Casual Workers cannot be made applicable
to such substitutes,it would not be proper to give a
direction to regularise such substitutes. In my opinion
instructions issued by the Postmaster General of a
particular State would be applicable only to the Postal
Employees of that particular State without having any
application to any other State. Therefore,the instru-
ctions in question, in my opinion, will not be
applicable to the Postal employees of the other States

including State of Orissa.

Another aspect which needs serious considera-
tion is that the Chief Postmaster General, West Bengal
had issued one time relaxation without having any
prospective effect after 14-11-1987 and therefore,this
instruction would not have a general application for
all time to come, The Chief Postmaster General,West
3engal in the Circular has said that those substitutes
could come under the purview of consideration for
appointment and Calcutta Bench of the Central

Administrative Tribunal in the case of Smt, Durga
N
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Bhaumik and others at paragraph 5 have referred to the

sald Circular and stated as followss

“ By letter No.SF3/2-14/ED (L) dated 29th
March, 1988, issued by the Postmaster General
West Bengal Circle it was clarified that
only those who have worked as E,D,Substitutes
or partly as E.D.Substitutes and partly as
daily rated Mazdoor for pretty long time i.e.
not less than 240 days in a year from a date
prior to 7-8-1985 and continued to work
till 13«11-1987 should only came under the
purview of consideration for appointment in
the vacant post of E.D.Agent,".

(emphasis is mine)
Nowhere the Chief Postmaster General, West

§ b

Bengal has stated that those substitutes could be

automatically appointed/regularised. The only benefit

given to those substitutes is that they will come under

the purview of consideration evidently meaning that

their suitability would be considered alongwith other
candidates,Therefore, at the end of paragraph 12 of the
judgment, the Honourable vice-Chairman and the Honourable

Member(Admn,) rightly observed as followss

" we, however, make it clear that the
nominees/substitutes are entitled to be
considered for appointment as E.D.Agents
when the Department takes step for appointment",
I respectfully agree with this view and at the cost
of repeatition, I would again say that to give a

direction for regularisation is not consistent with

the finding quoted above. I am of further opinion

xphat regularisation will tantamount to appointment and
™




2

//4//

the word 'appointment' is normally used even when the

executive authority gives a promotion and therefore

normally it 1s stated in the orders ‘appointment by
promotion . Can the judiciary direct appointment or
promotion without suitability being adjudged?.There are
bedroll of judgments of the Apex Court on this subject,
Of course the cases mentioned below relate to promotion
but in my view suitability for appointment and/or
promotions are to be adjudicated by the Executive
Authority and not by the Judiciary. In a judgment of

the Hon'ble Supreme Court reported in AIR 1974 SC 460

(state of Mysore Vs, C.R.Seshadri and others), Hon'ble
Mr. Justice Krishna Iyver speaking for the Court was

pleas~d to observe as followss

" The power to promote an officer belongs to
the Executive and the judicial power may
control or review Government action but cannot
extend to acting as if it were the Executive.
The Court may issue directions but leave it
to the executive to carry it out.The judiciary
cannot promote or demote officials but may
demolish a bad order of the Government or
order reconsideration on correct principles
xx xx,*

Further in paragraph 7 it has been observed as followss

¥ wWhile we agree that the High Court has been

impelled by a right judicial instinct to undo

injustice to an individual,we feel that a

finer perception of the limits of judicial

review would have forbidden it from going

bevond directing the Executive to reconsider

and doing it on its own, venturing into an

area of surmise and speculation inregard to
qpossibilities of escalatiom im service of the

N
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of  the appellant.Judicial espansionism like
alloving the judicial sword to rust in its
armoury where it needs to be used,can upset

the constitutional symmetry and damage the
constitutional design of our founding documents"

In another case reported in 1968 (VOloII)'SLR 333(Stat3
of Mysore and another Vs. Syed Mahamood and another)at
pafagra}z 2 of the judgment Their Lordships observed as

follows:

" 1In the circumstances, the HighCourt
could issue a writ to the State Government
compelling it to perform its duty and to
consider whether having regapd to their
seniority and fitness.They should have been
promoted on the relevant dates when Officers

-~ junior to them were promoted.Instead orderinc
such a writ,the High Court wrongly issued
writs directing the State Government te promote
them with retrospective effect®.

(emphasis is mine)
The very same viéw has been repeated and quoted with

approval $m the case of State of Mysore and another Vs,
P.N.Nanjundiah and another reported in 1969 (Vol.III)SLR

346,
In the case of Dr. Jai Narain Misra Vs, State

of 3ihar and others reported in 1970 (Vol.IV)SLR 923 at

paragraph 4 of the judgment Their Lordships observed as

follows:

" So far as the gquestion of suitability
is concerned,the decision entirely vests
with the Government in btherwords the

Government is sole judge to decide as to

/v~
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who is the most suitable candidate for being
appointed as the Director of Agriculture".

|
\

Being of the firm view that substitutes canno

be regularised, yet conceeding for the sake of argument

that they could be regularised, it is subject to ‘
adjudication of one's suitability and applying the law |
1

laid down in the above mentioned judgments adjudication i
of one's suitability, lies completely within the !
province of the concerned Executive Authority and not
the judiciagy and therefore in my opinion it would not
be justifiable to direct regularisation of the |
Petitioner. Before concluding this aspect, I also feel
just and proper to discuss another important aspect

that would arise in the country which will have far |

reaching consequences.

In many Post offices several substitutes are
being emploved or engaged by the regular emplovees and
ultimately this practice would be adopted invariably
in order to make the office a hereditary one as far as

possible therebhy closing the gate for other competent

unemployed peopde on the street. The Department would
be deprived of recruiting the best amongst the lot,
There would be no question of applying the rules framed
for adjudicating the suitability of a particular incum-

\?ent to the Post of an E.D.Agent because automatically
.

1
!
;



orders
_/would be passed regularsing the substitute who has

managed to work for a long time in place of the regular
employee who would intentionally avail leave at
different spells(not exceeding 180 days in éne spell)in
order to bring benefit to the substitute working for

240 days and then becoming eligible automatically for
regularisation or appointment. This situation would be

disastrouse.

So far as violation of the provisions contained
under Articles 14 and 16 of the Constitution is concerned
(discussed in the main judgment) the Petitioner has not
breathed a single wor& in his pleadiags that he is
aggrieved by the violation of the said provisions, Law
is well settled that courts are to confine themselves
strictly to the pleadings of the parties and cannot
travel beyond the pleadings. Therefore, in my opinion

this aspect does not warrant any opinion to be expressed.

Before I part with this case I would
respectfully state that this case was not referred
to a Larger Bench because of differente of opinion
between two members of the Division Bench. Both the
learned Members of the Cuttack Bench did not agree
with view of the Calcutta Bench and therefore, they

were of unanimous view that the questions framed by

Y
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the Bench should be decided by a Larger Bench. Hence

there was no difference of opinion between the learned

memoers of the Cuttack Bench in the judgment passed on

27th March, 1991 in 0.A. 315 of 1990,

Even though, I have respectfully,differed
with the opinion of my esteemed colleagues Hon'ble
Justice Mrs, Pratibha Bonnerjea and Hon'ble shri I.P.

Gupta, yet the majority view has to be carried out.

e,

( K. P. ACHARYA)
VICE CHAIRMAN
CUTTACK BENCH

Central Administrative Tribunal,
Cuttack 3ench,Cuttack/K.Mohanty,
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to see the judgment ? Yes.

2 To be referred to the reporters or not? Ab.

3. Whether Their Lordship wish to see the fair

copy of the judgment?Yes,
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N.SENGUPTA, MEMBER (JUDICIAL) s The relief that the applicant has

sought for is tc regularise the services of the

applicant as an Extra Departmental Mailman,SRC,Keonjhar

Garh.,

2. The averments in the applicaticn are
that the applicant worked as a substitute for cne or

the other of the three permanent E.D.Mail Men of that

Office for different periods from 1983 till 1990 and he

was continuing as such Mail Man at ;ﬁe time of filfing

of the applicaticn in September,1990. It has been alleged-
by the applicant that the Postal Authorities are going

to terminate his services and tc appoirt ancther X
perscn in his place. The ground stated by the applicant
for his relief is that as he has worked for

considerable pericd as a substitute E.D. Mail Man,

his services should be regularised.

3. The Respondents in their counter
have stated that a substitute is provided by the E.D.

Agent§ when he goes on leave or is tempcorarily unable

- tc act as such Agent, therefore, such a person i.e.

a substitute 1is not a Cesual Worker appointed by the

Postal Department and to him the decisicns with regard
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regularisation of the services of Casual workers cannot
apply.

4, We have heard the learned Counsel for
the applicant and Mr. A. K,Misrd the learned Senior
Standing Counsel (CAT) for the Respondents. The learned
Counsel for the applicant has placed~ét~' réliance on

a decision of the Calcutta Bench of thi; Tribunal in

the case of Smt. Durga Bhowmick and others Vs, Union

of India and others reported in £1989)11 ATC 255, The
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learned Counsel has drawn our attention to ggh;;servation
of the learned Members of the said Bench in para=5

of their judgment. That was a case where the question

of regularisation of the services of the substitutes

of Extra Departmental Stamp Vendors came up for

consideraticn and in that case also the applicant before

\that Bench worked with intermittent breaks. The facts
are almost similar to those of the present case in
hand. The Calcutta Bench was of the view that Ta
substitute who has worked fér considerable time is
:¥; entitled to be absorbed as a regular E.D,Agent. After
{ having heard the learned Counsel for the parties and
i;vﬁb gone through the rules with regard to E.D.Agents and
) : ;54(' their substitute, we regret our inability to concur
\Ci%/tﬁvQ) with the view expressed by the Hon'ble Members of the
Calcutta Bench;When an E.D.Agent gces on leave he is
to furnish particulars of a substitute to be provided
by him for managing the work of the post§ he was holding

4
and this is provided for in DG PTs instructicns in his
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letter No. 43/38/72=~PEN dated M From the form
prescribed it would appear that & substitute would
work on the responsibility cof the E.D.Agent whose
substitute he is during the b\DJ%gengs absence. No
doubt the nomination is to be approved by the Postal
Authorities but approval can be withheld only in © -1
excepticnal circumstances such as where the proposed
substitute is known to be unfit or incompetent to
manage t he work or to hold any cffice,otherwise the
Department is bound to accept the nominaticn made by
the ED .Agent as the substitute works on his
responsibility. If only because somebody worked as a
substitute of an E.D.Agent he would be entitled to

be abscrbed as @ regular Agent after the ED gent
demits office, 1t would give rise tc the possibility
of an absuréd result of continuance of the successive
nominees blocking the chances of all others having
requisite qualification and eligibility to be

appointed.

5 Since there is a decision of another
Bench of the Tribunal with which we are unable to &gree
we woul@ like to refer the matter to the Hon'ble
Chairman for decisicn of the questions mentioﬁbbelow

by a larger Bench:

1) Whether a substitute of an E.D.Agent
f“ls the character of a Casual Worker and as
such the decisions with regard to absorption

of casual workers can ke made applicable to
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such substitutes.

2) Whether entitling the substitutes
tc be absorbed as of right to the exclusion

of all others would offend Article 16 of the

Constitutiocn.
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