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Jhetber Reorters of local I)apen may be al1oed 
to see the Judgment 7 Yes. 

T be referred to the relDoters or not 7 

ihether Their Lordshi s wish to see the fair 
coDy of the judgment 7 Yes. 



G M E N T 

applicant has asked for reliefs of a 

)te hifl to the Higher Selection Grade-

:e in the Postal 6ervice from the :ate 

romoted to that grade. 

The applicant's allegationjare that he 

WOS orvnoted on Ad-hoc basis to -1..G.-II cadre ride 

a order dated 10th August, 1988 but the sne order was 

cancelled before he could join in the Post where he 

iasjoine. on promotin. Hisniors were allowed to 

work in the higher grade. The order of his promotion 

s cancelled on the ground of currency of a ounishment 

inflicted in a Disciplinary Proceeding for recovery 

of an amount. The applicant's case is that such a 

ounishmerit is no bar for promotion. oherefore, the 

cancellation order was wrong and he should be deemed 

to have been oromoted from the dae he was due to be 
o4 	- 

1romoted and his juniors actual 'yo
q

ficiating in the 

higher grade Post. 

The Resrondents in their reply have stated 

that the applicant as a senior official in the lower 

selection grade cadre was due to be promoted to the cadre 

of H..G.-II and in fact his case was considered but hM 



his rume was at l .N • 23 

in the list prepared and as such he could not be 

recommendd for promotion by the Departmental Promotion 

Comiittee(DfC) which met on 30.3.1988, that DPC recom.iendec 

names of 15(fifteen)eligible officials for :)romotio. 

-owever, the applicant was selected for adhoc promotior 

to HG-II as some vacanciese available and was 

ordered to be oosted as Post Master Bargach -{ead Office 

but subjct to the condition th no Discipliny 

or Vigilance case was pending against him. As the 

enior .uoerintendent of Post Dffices,Cuttack City 

8ivisn reported by his letter ated 22..1988 that a 

U isc lol inayy Proceeding was pending against the 

applicant, the order of promotion of the applicant 

was cdncelled. The case of the Respondents further is 

that as the applicant was found unfit for promoti n 

to the iU..G.-1I cadre, he was not promoted. 

4. 	 Pe have heard ir. D.P.Jhalsamarit, learned 

Counsel for the apolicarit and Mr. Aswini Kumar Mishra 

loaned senior Standin;Counsel(C) for the Resoondents. 

owi!-e no dispute that the postin H..G-II are 

non-selection posts Therefore, promotion is to be made 

according to senority subjet to elimination of the 

unfit. Mr. Dhalsamant has uroed before us that once an 

orc$- r of promotion was issued, ther: can be no questi:ri 

of the applicant being found unfit for being oromoted to 

0 
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H..G.-II cadre. On thether hand Ar. Aisra,the learned 

Coun:el for the Respondents, has urged that the very fact 

that the order of promotion dn which the aoplicant 4es 

rna 	an express% menttOfld bf the promotion being subj ect 

to there being no pending DiSciplinary or Vigilance case 

against the applicant wow sugCested that it wasbcoriditional 

order and the fitness of the applicant had not been 

adjudged fully. On a perusal of the averments in the 

acpLLcation and the Annexures thereto it wouldbe found 
a 

that in fact at the date of order of promotioDiscip]inary 

Proceedino was pendin7 against the apl±catt and it had 

not beeo dis.osed of finally in as much as at that time 

a: appeal preferred against the order of imposition of 

oenalty of recovery was pending disposal. After the 

disoal of the appeal the applicant filed another 

Original Apolication N0.322 of 1989 and this Original 

Apolicaion was disposed of by the judgment dated 

21st May,1990 by hich the case was practically remitted 

back for fresh disposal after examining a material witness 

in presence of the applicant. Mr. Dhalsamant has contended 

that when only a minor penalty of recovery of an amoont 

was irnposed1 	am according to toe instructions dated 

19thilay,1984,C0 y at Arinexure-4 to the application, 

there Am no justificati.n for the cancellation of the 

promotion order. The Respondents do not dispute that 

there are instructions to the effect that unishment of 

t 



recovery of pecuniary loss would not constitute a 

bar to the promotion of the official, but, however, 

such of1icial can be promoted only on the basis of 

overall assessment of his records of seice and a 

further condition that the DPC must have recommended hi 

uromotion to the next hicher grade. .L'he learned Counsel 

for the Res3ondents has reiterated that the order of 

promotion at Arinexure-1 to the application was any a 

tentative and conditional one and he has further urged 

that in view of the statement made in the counter that 

the )X did not recommend the case sf the app -icant 

for 	.promDtiofl, the app.Lic:snt cannot claim any relief. 

5. 	 ibr appreciating this submissisri of lr. 

Misra a reference to para 3 (v) of the counter filed by 

the respondents may be made. In th.t subara the 

esnoncients have stated thdt the DPC which met 

subsequently for considering the case of the applLicant 

for oromotioa to H...G.-II cadrs, di] not recommeñ 

him for promotion for the reason of currency of the 

punishment of recovery of an amount. From this, it would 

appear that the fact of currency of the punishment 

weighed with the D,hk 	but in the earlier application, 

/ 	the 3unishment order was set aside ari the case was 

renitted back for fresh dispoal after e:<amining a person 
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in the oreserice of the aoDlicant, so in fact the 

punishment was wiped out and any order or finding based 
* 41 

on such a fact which wa? legally nonexistent, cannot be 

valid and a reconsideration of the ca'e of the aolLcont 

by a JPC on the facts now existing would be necessary. 

fter the disposal of the earlier aplication, more than 

7 months have oassed, oossibly the Disciplinary 

Proceeding might now have come to a conclusion. 

In these circumstances we would direct that 

if the 'disciplinary proceeding has ended, in favour of 

the applicant, he should be promoted with effect from 

the date he was due for promotion or the date from 

which his immediate junior began to officiate in ...3.-

I1, otherwise the case of the applicant be considered 

by Review J.P.C.. Since the applicant was aged a]ut 

57 years at the time of filing of the applicatim, the 

review DPC to meet and consider the appLicant's c oe for 

oromot.Lon within two months hence. 

Tus, this case is accordingly disposed of 

leaving the parties to bear their own costs. 
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