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CERAL ADMINISTRATIVL TR IBThTAL 

C JITACK BLNCH: C UTTACK 

Original App1ictj0p No2 of l989 

Date of decision : Jul, y 27 ,1990. 

T.N.Pande, 	
... 	 Apn1jnt 

Versus 

koi-  of India and others 	.., 

For the applicant 	... 	M/s.Pradipta Yjohanty 
Pradyat  

For the respor:dents ... 	M/s.B.Pai, 

CORAM: 

THE HONOUhABIE 

AND 

THE HONOU\ABiL.N.SENG1A, ;(Jrlc:) 

Whether rppoLts of local papers may he aJJoTd to 
see the judgment 7 Y5. 

To be referred to the hpote5 or not ? 

Whethr Their Loidshipr. wish to sec the icir copy o 
the judgment 7 

J if D 3 N L N T 

N.SEN3tJPTA,LMBj(J) 	Th 	r1L-n4- '4'r- --"-' -" 
U -- -.v--a. 	1utA. trie 'nuxca AOao 

Division of the South F-astern Railway was removec from service 

on 11.1.1981 by the Divisional Railway Mnager(jr short DRM) 

South Eastern iailway,IQIurda Road purporting to exercise juris 

diction under Rule 14(11) of the iaiL.;ay Servants(Djscjpijne & 

Appeal)Ruies,1968. 

2, 	The applicant anc others afteL the remcvl from servic 
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moved the Calcutta Hjgh Court, that Hjgh Court directed the 
applicant before It to exhaust the remedy of departmental 

appeal and after the disposal of the appeal preferr€d by the 

applicant and others, they filed an original application 

questioning the order of the appellate authority. In that 

original applicatj0n this Tribunal directed the holding of an 

enquiry at the appellate stage in accordance with the dictum 

of the Hon'bleSupreme Court in the cases of Tulsiram Pat€l and 
Styavir S1ngh. After that enquiry was caused to be made by 

the Auitional General Manager, South Eastern hallway, 

Garden Reach. The Deputy Chief OPerating Superintendent was 

appointed as the Enquiring Officer. The enquiry off icer(jn 

short .O•) gave his report to the appellate authority. Th 

grounds for removal mentioned in the concerned flotjce with 
respect to the applicant were that he intimidated one R, 

Appal swamy at 1.45 p.m. of 11.1.1981 and prevented the said 

Appalswamy from joining the duty and he wilfully absented 

from duty without any valid medical sick certificate. The E%O, 

recorded the findings against the applicant on both Counts 

and the appellate authority concurred Withthe findings of the 
E.O. and aecordingly rejected the appEal, 

3. 	The Cofltefltlons which have been raised by Mr.Pradipta  

MOhanty,learned Counsel for the applicant and 

5enior Standing Coun1 for the 'i1way Administrat ion whom we 

have heard at length, would be noticed at their appropriate 

places. In the enquiry, the applicant's contentions werethat 

as no formal charge was framed, the enquiry could not proceed 
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and all the subsequent proceedings were void .Mr.Pal has contended 

that at the appellate stage a full fledged enquiry as underRule 

9 could not and need not be made, all that is required to be 

done is to afford an opportunity to the delincuent officer 

to disprove the allecations on which he was punished. 

Mr,Pal has further contended that by the filing of the appeal 

the original order of punishment is not wiped out,ther(.for 

enquiry need not be strictly according to the procedurE.,  laid 

down under Rule 9 of the £\ailway Servants(Discjpijne and 

(hereinafter  to be referred to as the Rules). 

Having given our aflxIQuS consideration to this Contention 

we are unable to countenance, The Honie Supreme Court 

in the course of their judgment obseived that under the 

Disciplin6 & Appeal RUles there is no provision for making an 

enquiry or Causing an enquiry to be made at the appellate stage 

though under Rule 25 of the said RUles, the revising authority 

may order an enquiry to be made in the/nanner laid down in 
Rule S",/S uch an enquiry had not heenprevIous1yaae, yj the 

appellate authority may order such an enquiry to bemade, Infact, 
this Tribunal directed the holding of an enquiry by the appel1at 

"'i

authority in the manner laid down underRule 9. Rule 9 bears 

on the pocedure for imposing major penalties. These rules ar€ 

based on principles of natural justice, thereforE, in our 

opinion, it will be impermissible to deviate, even at the 

appellate stage, during an 	 laid down in 

that rule, 

4. 	The idea of flaming a charge is to give notice to the 

officer concerned as to what facts are going to be proved or 
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established by the Department against him. Therefore, if inthe 

removal notice all the relevant facts Were mentioned, incur 

opinion, that would at best be only an irregularity and not 

illeqality nor could it cause prejudice to the applicant. We would 1  

say that the removal notice, copy of which was made available 

tothe applicant b:fore the commencement of the enquiry proper 

was a substitute for a formal chargesheet, and no prejudice 

was Caused. Mr.'bhanty,learnea counsel for the applicant has 

contended that the allegation with regard to intimidtion of 

R.Appalswamy was not supliorted by any admissible evidence. We are 

alive to the principle that this Tribunal's jurisdiction is 

limited to finding whether the conclusions arrived by the depart-. 

mental authorities werebased on no evidence or principles of 

natural justice were not followed, It  is now well settled that 

though the standards of proof in a Criminal case may nOt be 

insisted upon in a disciplinary proceeding,yet the evidence 

adduced must be in a manner recognised by law. In the enquiry 

so far as the applicant was concerned two witnesses were examined 

of whom the second witness tJ.N.Panda spoke nothing about intimi-

dation. So, the only witness whose evidence is relevant for the 

purpose is witnessK No.l,Mr.M.Manflcyal Rao, Question Io,4 totMs 

witness was that he forwarded a report submitted by R.Appalswamy 

to the effect that the applicant and some others threatened 

ppalswamy and his family members with assault and, he was asked 

as to whether he had forwarded a report, In answer, the witness 

stated that Appalswarny submitted areport to the Of ficer-in-Charge, 

of Jatni Police-station and a copy of the repott was handed over to 

him which was sent to the Divisional Railway Inager with a cover-

ing letter on 11.1.1981. From the evidence of this 'itness 

# 
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it would be found that he had no personal knowledge about any 

threat to have beengiv€n by the applicant. The report 
to the 

Pol ice was not produced in the enquiry nor did anybody vouchsafe 

for the correctness of the document said to be a copy of the 

report to the Police, in such circumstance it cannot be said-- _- 
that 

ai&
thet the Ccntents of the report said to havebeen made by 

Appalsamy were brought on record in a recognised mode. Apart 

from this, the applicant and some others who were being 

prosecuted on the report made by Appalswarny were acquitt6d and 

this acquittal had some effect on the question whether the 

discipl±ra'y proceeding or enquiry could proceed further to 

decide this question of intimidation or aseault. 

-1 5. 	With regard to the other charge i.e. the applicant 

did not file a valid mecical certificate insupport of his 

application for sick leave, it may be stated that the E,C. 

while assessing the evidence observed that the applicant was 

living within a radius or 2.5 K.Ms. from the Railway HOsplt5l, 

therefore, the certificat from a private medical practitioner 

filed by the applicant was not a valid certificate. About the 

distance of the residence of the applicant from the Hospital, n 

evidence was adduced. Therefore, this finding of the E.O. 

cannot but be said to be without any evidece. Therefore, the 

10 	necessary corollary is that thexE; is no evidence to support the 
/ 	 finding that the applicant Lemalned absent without a valid med 

cal Certificate. 

6, 	Another important contention hasbeen raised by Mr. 



Mohanty and that is that the applicant was not given, a copy 

of the enquiry report prior to the passing of the order by the 

appellate authority. Therfore, the impugned order of the 

appellate authority is unsustainable. On the other hand, Mr.Pai. 

has argued that as the disciplinary authority acted under 	-j 

Rule 14 (ii) of the Rules no question of supplying of enquiry 

report could arise and he has further contended that on reading 

Article 311 of the Constitution of India, it would be found that 

o 
in certain cases the opportunity /h

f
earing may not be available 

to the person punished, the idea of giving a copy of the enquiry 

report is to afford a reasonable opportunity bf being heard and 

that opportunity cannot be as}ed for in cases where that is not 

available under the law,  e  do not deem it £ it in 	circ
WE 

ances of the Case to eank on/detailed examination of these 

rival contentions except expressing that an enquiry at the 

appellate or revisional stage cannot be ordered if the circst 

envisaged under rule 14(n) of the Rules exists and if such 

Circumstance ceases to exist, the right of reasonable opportunit 

y revive. in the circumstances of the Ca?e, we would quash 

e appellate order as being based on no evidence. The applic 

I reinstated in service Within 15 days from thedate of receipt 

copy of this judgment provided he has not reached the age of 

superannuation but as in the meantime, quite a long period has 

elapsed and the applicant has himself rendered no service to 

the Railways the period from thedate of removal till reinstat 

would be treated as ' dies non'. No costs. 

. . .. . . •1•.•S• 

Vice-Chairman 

Central Admn.rjbuna1, 
Cuttack Bench, CUttack. 
July27 ,1990/S.Sarangi. 

Member (Judicial) 


