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CNTR AJMIN;3T L IVE RIBUN L 
'CI T< 

ORIGIN.:LAFPLIC 	 __ 

)ate of decision : July 	27 	1990. 

M. L. Karmakar 	; Applicant 

V e rsu s 

Union of Indi0 and others ; Respondents. 

For the •- pplicant 

For the Resoondents. 

Mr. Pradjota Mohanty, dv cato H 

: Mr. B.1?aI,Sr. Standi:ig Counsel 
(Rail':ays) . 

I 

C 0 R A N 

T H E HCN'13 j MR. B.R. PATEL, VICEHAIL.1 

A N D 

THE HQ 'L3LE MR • N • SENG LJPA, MEIBEi. (JUoICLL) 

V 	1. 	Jhether reooL- terg of local Daoers may be alload to 
soe the jugmen t ? Ycs. 

To be referred to the fleoorters or not 7 

Ihether rheir Lordship's wish to see the f a i r 	of 
he j udg rien t 7 Yes. 	

: 

J U D G M E N T 

N. SENGU A,NEi1BER(J). The chequred history of this case need not be 

stated in detail, it is sufficient to indicate thatthe 

applicant was working as Block Maintainer G, 	Khurda Road 

Ctshed. On 10.1.1981 he reported sick and i ft sipportof suck, 

- 
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sick reortirig he filed a certificate from a private medical 

oractitioner. The applicant reoorted back to duty on 19.2.81 

when he was served with a notice of removal frm service on 

the alleged ground of resorting to an illegal strike and 

instigating other Rail:'ay workers to join the said illegil 

strike. The order of removal was passed under Rule 14(u) of 

the Railway servants Disciline and Appeal Rules, 1968 .ainst 

that order of removal an application was made in the Calcutta 

High Court who gave instructi s for approachinq the 

Deprbmental Appellate Authority. After the disposal of the 

aopeal the applicant approached this Tribunal in a..t. No.41 

of 1987 for cuashing the order passed by the apoellate 

authority. This Tribunal by its judgment dated 26.11.1987 

remitted the case back for fresh disposal after either making 

or causing an enquiry to be made in accordance with the 

decision of L. 	Hsri'ble Supreme Court in Tulsirarn 	s and 

3atyavir ingh' s cases. As besides the applicant, others were 

also removed from service and they also filed applications in 

this Tribunal for quashing the orders of their renva1 from 

service the Additional General Manager was appointed as t1 

coon apoellate authority. The Deputy Chief Operating 

Sueriritenderit was appointed by the appellate authority as 

the Inqur ing Officer and he submitted a report and the 

appellate authority agreeing with the said report rejec::ed the 
fcc  

appeal and confirmed the order :f removal passed by the 

iisci:linary authority. The applicant challengers this order 

the appellate authority passed on 33.12.1988. 
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2. 	 The grounfs, of attack by the applicant stated 

briefly are that even though according to the decision of this 

Triburicl in the earlier Original Application filed by the 

applicant an enquiry as provided for under the D.A.Rules 

was to be made, no charge-sheet was issued before the 

cormer1cemerit of the enquiry, there was denial of reasonable 

opportunity to defend in not making the documents called for 

by him(apolicant) available to him and that there was no 

evidence of he having himself joined or iastigated any body 

else to join an i.iegal strike. 

3. 	 'he case of the Railway Administrajan is that 

in an enciuiry at the revisional or appellate stage the 

provisions of Rule 9 of the L & A Rules need not be followed 

strictly or libera]ly, it is •:iicient if adecuate opportu_ 

rlity to mnet the case of the department was given as there 

was alrea.fy an order of removal and notice of removal had been 

issued a frash charge-sheet was not neessary. As regarTh the 

case of the apolicant that there was denial of reasonable 

opPortunity for defending, it has been stated in the counter 

that all the relevant documents that the applicant asked for 

were suoplief to him, only those documents which were either 

not in existence at the time of the enquiry or were not , , 	relevant, were not given to the applicant though he asked for 

4 	the:a. frie care of the resoondcnts is that the applicant ought 

to hav supoortef his apolication for sick leave by a 

certi:ic:tc from a Railway Doctor and not by a certificate from 
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a private medical practitioner. In fine, their case is that 

the Drder of removal is based on evidence and there was no 

other defect. 

4. 	 We have heard Mr. Pradiata Mohanty, learned 

counsel for the applicant and 	B.Pa1, learned Sr.Standing 

Counsel(Railway) for the respondents. As has been indicated 

above, one of the grounds urged by the applicant in support 

of his prayer for cashing the order dated 30.12.1988 (vide 

Anne:<ure-14) is non-framing of a charge. Though we are not 

impressed by the argument of Mr•  Pal that in an enquiry after 

removal under Rule 14 (ii) of the D & A Rules, no charge-sheet 

need be framed, yet we would say that the idea of framing a 

Memorandum of charges is to inform the charged officer of the 

allegations on which he is being proceeded against, if the 

allegations were set out in the removal notice in such details 

as to convey to the applicant what case he was going to meet, 

we do not think any real prejudice was caused to the applicant. 

A copy of the reuoval notice is at Anriexure R/.. On going 

through, it may be found except 1.3, the other items specificaU 

mentioned what the allegat:Lons aga inst the applicant were. Had 

a fresh charge-sheet been issued, the same statements would 

have been made, therefore, in our opinion, non-fraoing of a 

fresh charge and treating the Removal Notice, which the 

applicant received on 19.2.1988, as the charge-sheet was of no 

re1 consecuence. Jith the removal :otice, as action was taken 

under Rule 14 (ii) of the Railway Servants (Discipline & Appeal) 
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Rules, 1968, nO list of witnesses or documents in respect of 

the charges could be furnished to the applicant on the date 

of service of the removal notice. In such circumstances the 

only mode in which the requirements of Rule 9(6) (ii) could 

be complied with was by giving such a list to the applicant 

prior to the filing of his written statement of defence. In 

the irisant cane, the Written statement of defence was filed 

on 3.7.1988 vide Annexure_7 and the list of witnosse5 to be 

exainin :d and documents to be proved by the Department was 

su)7lied to the applicant on 29.6.1988 vide Annexure-9.Thus, 

in our opinion, in the Circumstaices of the case, substantial 

com:)lidnce with the procedure with regard to service of 

charncsand complying of list of Witnesses and documents was 

made, 

5. 	 The next cuest tori that needs a consideration 

is whether the findings of the Enquiriag Officer that the 

applicant went on sick leave with a malafide intention to 

bring disruotion to the normal functioning of the Rallm.ay in 

Khurda dodd and of the applicant instigating the rail;ay 

employees to join the illegal strike during January,Pebruary, 

1981 is based on evidence • 0,11e are conscious at the fact thst 

this Tribunal is not to make a reappraisernent of the evideacn: 

in the disciplinary proceeding but that it not to say th± 

it can.ot examine whether in the disciplinary proceeding there 

was any admissible evidence in support of the charges levelled. 
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Before referring to the evidence of the only witness examined 

by the Je:.rtmcnt, it would be pertinent to state that a 

statement of a perion recorded behind the back of the charged 

officer cannot be utilised against the charged officer unless 

it is proved in any recognised mode. The disciplinary proceeding 

is quasi criminal in nature, even though the rigours of proof 

in a criminal trial may not be insisted upon in a disciplinary 

proceeding yet if a person who allegedly made a statement 

earlier, does not stick to it during the enquiry, such a 

stateaent cannot be pressed into service without other evidence, 

intrinsically supporting such statement, recorded in the presence 

of the charged officer. 

6. 	 The case of the department was that a report 

was made by the witness examined in the disciplinary proceeding 

stating that the aplicant instigated others to join the strike. 

The evidence in this regard of the witness during the course of 

the eneuiry was that he was no doubt on duty on 9.1.1981 at 

about 16.15 haurs but he had temporarily gone somewhere else 

which he could not recollect. The witness further stated that 

the letter was dictated by 6hri .Mohan Rao, As sistant Mechanical 

Engineer, ihurdo oad and the same was scribed by somebody whom 

the witness did nt know. However, he put his signature .This 

answer of the witness however liberally construed could never be 

taken to b the proof of the contents of the letter except that 

he signed the letter. To a question put by the defence counsel 

the witness stated that some people no doubt came to the Carshed 



at :<hur:Th Rood but he had not seen the mob. After Cross- 

examinoti.in by the defence counsel the Enauiry Officer himself 

out some ciuestions which were in the nature of leading ciestion 

in cross-examination, the suggestion made to the witness was 

that he had stated in the letter that on 9.1.1981 at about 

16.14 hours some ne:nhers had come to the carshed and he was 

asked if he (the itess) had seen the applicant in the 

carshed at that time, the answer to this question was that 

he ha. not seen the applicant. The next question put by the 

encuirino officer was also in the nature of leadinguestiori 

in cross-exatniciation. In a disciplinary proceeding the 

enquiring officer is to maintain some detachment and it sould 

not be a:n-iissible for an enquiring Officer to cross-exaaine 

a witness as jf he were the presenting Officer. If the 

enquiring officer cross-examines witness, there would be a 

violation oi the arms of natural justice and for that has 

been sted above, oe are of the oinion that the encuiring 

officer did not conform to the standard of detachment reooired 

of him as such enquiring officer in a disciplinary proceeding 

and that vitiated his findings, at least so far as the 

applicant instigating other raiLay employees to join the 

strike 	concerned. This could also be found to have been 

( 4, noticed by the appellate authority in paragraph 6 of the 

impugned order where he stated the charge of instigating 

the emnloyees was not proved by the eye witness. V 
7. 	 The other finding, as has been stoted above, 

was that the applicant repo.ted sick with a malafide intent:Loa 
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to bring disruption in the normal functionings of the 

iRail. ays. The appellate authority in the impugned order at 

nnexure-l4 stated thao the charge of reporting sick without 

valid medical certifioate from 10.1.1981 to 10-2-1981had 

been proved. But he did not observe that there was any 

nalafide intention for obvious reasons because that cannot be 

borne out from the evidence recorded in the enquiry. Mr. 

Mohanty learned counsel for the applicant has stated that the 

find Inc of the appellate authority that there was no valid 

medical certificate is wrong because under the Rules, a 

railway einoloyee could report sick on the strength of a 

certificate issued by a private medical practitioner. Cony 

of the relevant rules relating to submission of medical 

certificot-s has been filed. rom the Rail a ay Medical ianaul 

it OUld be found that under para 537, when a railway employee 

residing within the jurisdiction of a raila'ay doctor is unable 

to attend to duty by reason of sickness, he has to produce 

within 48 hours , a sick certificate from the competent 

RaIlway Doctor. Sub-item(2) to Item No,537 states that the 

raiL.ay employee may be attended to during his sickness by 

a railway medical attendant of his own choice but if he 

re- uires leave of absence on medical certificate, an 

anlication for such leave must be suoported by a certificate 

from the Railway Doctor. Sub-para(4) deals with employees 

/ 	i res inc,  outside the jurisdiction of the Railway doctor.$rom 

ot I it would be found that ordinarily the jurisdictioi of 

a iailway Doctor will be taken to cover the railway emoloyee 

0 

ri 



residing within the radius of 2.5 K.M. of the Rail:ay t-Iosjtal 

or the haalth Unit to which the doctor is attached and within 

a radius of one K.M. of the Railway station of the doctors beat. 

N6 evidence was adduced during the enquiry as to the distance 

of the quarters where the applicant was living from the hailway 

Medical Unit or from the Railway station. May be in many cases, 

the c-uarters for the railay employees are not far off from the 

railway stations and the railway hosoitals are also usually 

not at a long distance from the Railway Stations, but it is not 

inconceivable that the rail;ay quarters may be beyond 2.5. K.h. 

from t he Railsay i-Iealth Unit of a particular station. If there 

is no supporting evidence, conjecture or surmises about the 

distance betweenthe health unit and the quarters of the 

railway employee would be of no avail. In the circomstances, we 

would say that there was no material before the appellate 

authority t find that the applicant was living within the 

jurisdiction of the Railway Doctor of that he was required to 

file a certiiicte from the rail.'ay doctor to support leave on 

gr':)und Df sickness. Fran the records it would be apparent that 

after subminsion of the certificate from the applicant, no 

further action to get the applicant examined by a railway 

medical officer was taken. The applicant was attended to work for 

sonic days after he reported to duty. In these circumstances it 

/ 	is to be found that there was really no evidence in suport the 

conclusion reached bythe enquiring officer or the appellate 
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authority. 

3 • 	The discoss ion made above would ShOW that in the 

encuiry there were some deficiencies for which it has 

been ocosible on our 2 art to sustain the findings of ti 

apoeliate authority but all the same it has to be stai:ed 

thcf the ap -licant has not bean able to make out a case that 

he we.: com)letel; free from blemish. So, we would direct 

that the apl.icant be reinstated in service forth with and 

the 	criod from the date of terminat - n till this clay be 

trocteEl as dies non but it would count toiardc his other 

service 	pensionary benefits. The aopliccti;n is dis)osed 

of accordingly. No costs. 

- 
..t*..O....... 

VIOE-CHcIRMAN 
	 S 	

(JUJIc IAL) 

Central Administrative Tr 
Cut tack Bench, Cuttack. 
July 27, l990/Sarangi. 
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