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JUDGMENT

K+.P+ACHARYA,V .Co, In this application under section 19 of the
Administretive Tribunals Act,1985, the Petitioner prays
to quash Annexure=A/8 and to declare that the Petitioner

is seniocr to Opposite Party Nos.4 to 8,

2 Shortly stated the case of the Petitioner is that
he had made an application in response to an advertisement
and after appearing at the interview for the post of
Agsistant Centgal Intelligence Officer (ACIO) (P) Grade-II
alongwith Opposite Party Nos. 4 to 8,the Petitioner and

the said Opposite Parties were selected and the Petitioner
and Opposite Party No.5 joined the said post on 25th
September,1963 and other Opposite Parties joined the post
in question one day later. The Petitioner and Opposite
Parties 4 to 8 were then promoted to the next higher post,
namely, Field Officer (T) (F.0.) on 23rd April,1970 on ad-hoc
bagis, After Aviation Research Centre (‘*echnical) Service
Rules,1976(contained in Annexure-5) came into force on

26th April,1976, the Petitioner and the Opposite Parties
were absorbed in a substantive capacity against permanent
posts with effect from 26th April,1976. Though the Petitioner
figures as senior to the other opposite parties and even
though the representation of Opposite Party No.5 making

a grievance about his seniority was rejected on 13th
December,1978 (Vide Annexure=3), by order dated 20th November

1989, the promotion of the said Opposite Parties to the post

\lof A,T.0, has been anti dated to 15,11.1978, for which the
M



[
//2//

Petitioner has a grievance and therefore, this application

has been filed with the aforesaid prayer.

3. In t heir counter, the Opposite Parties maintained
that the seniority of the Petitioner has beenrevised on
the basis of appropriate examination and on the basis of
natural justice to the Opposite Parties 4 to 8, It is
further maintained by the Opposite Parties that the seniority
of the petitioner in the grade of ACIO-II(WT) in IIBP was
determined with reference to his position in the final
examination result of W.T. training undergone by the Petitioner
and the Opposite Parties, As the Petitioneai?unior to the
Opposite Parties in the grade of ACIO-II(WT) his seniority
in the grade of FO(Techniéal)was revised im 1983. The order
antedating the promotion of Opposite Parties 4 to 8 to the
datezgromotion of the Petitioner in the grade of ATO should
stand on the benefits allowed to Opposite Parties to be
determined according to their inter-se-seniority in the
grade of ACIO=II(WT) andzghe revised seniority in the grade
of Field Officer (Technical). It is further maintaired by
the Opposite Parties that since the Petitioner and Opposite
Parties 4 to 8 came from Indo-Tibetan Border Police, a
reference was made to the said organisation seeking a
clarification as to what would: be the determining factor
petitioner and '
for fixing the seniority of the‘saiqfOpposite Parties and
in reply thereto, the authority of the Indo-Tibetan Border
Police stated that the seniority of these officers was to
be determined with reference to the final result of the W.T.

training and examination which the Petitioner and the Opposite

‘kparties had undergone and their seniority should be fixed
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according tothe marks obtained by each of them in the
said test, On thebasis of the decision of the Ministry
of Personhel, their inter-se seniority was re fixed
and Annexure-8 was issued whid¢h should not be quashed
as it is according to law. Hence,the case being devoid of

merit is liable to be dismissed,

4. We have heard Mr.G.A.R.Dora, learned counsel
appearing for the applicant and Mr,Aswini Kumar Misra,
learned Senior Standing Counsel (CAT) for the respondents
at a considerable length. |

S5e The only question that needs determinationis

as to whether the seniority of the applicant vis-a=vis
Respondents 4 to 8 has to be maintained according tc the
provisional seniority list of Field Officers (Technical)
published on 27,10,1978 contained in Anrexure=2 and the
seniority list of Assistant Technical Officers as on
1,1,1988 contained in Annexure=7 or the revised seniority
list contained in Annexure-8 making these respondents
cenior to the applicant and the promotion given to

Respordents 4 to 8 with effect from 15,11,1978,

6e Inparagraph 4(1) of the petitim it is stated

by the applicant, Shri K.D.F.Singh that he had applied in
response to an advertisement and was called to the
interview for the post of Assistant Central Intelligence
\ Officer (A.C.I.0.) (T) Grade II and Respondents 4 to 8 were
applicants along with him,They were all selected and
applicant and Respondent No.5 joined on 25,.9,1963 and the

other respondents joined one day later, Inparagraph 3
N
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of the counter it is stated as follows 3

" It is stated that 4(i-iii) of the application
are admitted as facts of the case only, "

Therefore, it can safely be presumed that the spplicant
and Respondents 4 to 8 had made applications in response
to an advertisement and after undergoing interview they
were selected and appointed, This order of appointment
is contained in Annexure-A/l dated 8,9,1976. But it is
to be found iﬁﬂmﬁuhgﬁe that the appointment has taken
effect from 26.4??976. At this stage it is worthwhile to
meéntion the recason for which the effective déte was from
26,4,1976 which wouldhave a considerable bearingfor
determining the issue at hand, Annexure-A/5 contains the
copy Of the Rules called as Aviation Research Centre
(Technical) Service Rulesml976(hercinafter to be referred '
to as the Rules), 1In regard to short- title and
commencement, it is stated that these Rules shall come into
force at once, That means naqgéy the date on which the
President gave his sanction wi;h regard to framing of these
Rules and that is dated 26,.4.1976., Therefore, it can also
be safely presumed that though the appointment order is
dated 8,9,1976, such appointment having taken effect from
26,4.1976, such appointment i3 accordin to the said Rules,
In Annexure-3A/1, the appligant Shri K.D.P.Singh has been
placed against serial No,7 i.e. topmost agongst Respondent
No, 4 (against serial No,10), Respondent No,6(against serial
No.8),Respondent No,8 (against serial No.9) and Respondent
No.j(against serial No,1ll),The provisional seniority list
of Field Officers(Technical) as contained inAnnexure-A/2

was published on 27.10,1978 and in the said provisional
/,"‘ ]\}
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seniority list the applicant was placed against serial
No.34 and respondents 5 ,65,8 and 4 were placed agaimst
sepial Nos.35,36,37 and 38 respectively, Though there is no
averment by either of the parties, it is to be presumed that
official course of business was duly perfofmed and
Objections to thds:provisional seniority list must have been
invited and no change to the seniority list occurred till
1.1,1983 when the seniority list of Assistant Technical Officer
was publiehed as contained in Annexure-A/?, In the said
list the applicant was placed against serial No.13 aml
others were placed against serial Nos.19 to 22, All those
seniority lists referred to above are said to have been
nullified by the Office order No,215/ARC/TECH/89 dated
20,11,1989 contained in Annexure-3/8, It is stated thereiq)
consequent on the revisionof seniority of the posts of
Field Officer(Technical) and approval of the Departmental
Praomotion Committee and competent authority the Field
Officers (Pechnical) namely Respondents 4 to 8 are pmmoted
to the Assistant Technical Officer with effect framthe date
shown against each of them on motional basis and such
notional pramotion was made effective with e ffect from
lS.ll.1978.disentitlingj€§/;ny arrears of pay and ;llcwance.

This has been sought toO be quashed,

7 In their counter, the respondents maintained that
since the applicant and the respondents 4 to 8 wame fram
the same Department and were recruited in the same batch,
necessity wasfelt that their interse seniority should be
examined in the grade of Field Officer(Technical) inwhich

Lﬁhey were absorbed and therefore, a reference was made
7N
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to their parent department namely Indo-Tibetian Border
Police and in reply thereto the said organisation stated
that the seniority of these offieers was to be determined
with reference to the final result of the W,T.Training and
examination which the applicant and the respondents 4 to 8
had undergone, Furthermore it is maintained by the
respondents that for determiningthe interse seniority to
grade of Assistant Central Intelligence Officer-II(WT), that
is [wthe lower grade in which they were re€ruited and Came on
tra:;fer basis from the Indo Tibetan Border Police to the

Aviation Research Centre, the Rules framed by the said

Organisation were to be followed., Hence, the seniority of th
applicant K.D.P.Singh inthat particular grade was determined
with reference to his position in the final examination
result ofWTI Training undertaken by the applicant and the
said respondents vide Annexure-R/3, Undoubtedly in Annexure-
R/3 the applicant hasbeen placed below the said respondents,
The moot question for determination is whether the rules of
Indo Tibetan Border Police Force governing the interse
seniority of the applicant vis-avis the Respondents 4 to 8,

|
is to be taken into considerationor the 1976 Rules contained

inAnnexure=-A/5 would govern the applicant and the
Respordents 4 to 8, Though, in the counter, the respondents
1 to 3 have maintained that the applicant andRespondents
.4 to 8 came on transfer basis but there is no such

indication inthe order of appointment contained in

h/Annr—-:xure-A/l. On the contrary, at the cost of repetition
U, | ,
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we may say that the appointment is with retrospective

7

effect from 26.4.1976, the date on which the rules came into
force, Learned counsel for the respondents invited our
attention to Annexure-R/7 which contains the minutes of
the Departmental Promotion Committee, Inparagraph 4 it is
stated that the applicant and Respondents 4 to 8 came on
deputation to Aviation Research Centra in the initial
stage and therefore being influenced by the decision
already taken in conslutation with the Department of
Personnel and Training that insuch cases she seniority

of a particular group of Officers shouldbe fixed on the
basis of merit during selection, training or at the time
of promotionto the grade persuaded the members of the
D,P.Ce to fix their seniority as in the erstwhile parent

department and accordingly the D,P.C, did so, but the

nevnb S i e Aa
erroneous impressionunder which the,D.,P.C. were movedlthat
A — -

the applicantand Respondents 4 to 8 had come on deputation
about which nothing hasbeen mentioned in Annexure-2/1,
To our mind it appears tha the provisional seniority list
of Field Officers contained in Annexure-3A/2 and the
seniority of the Assistant Technical Officers contained in
Annexure~A£L7 were on the basis of direct recruitment
and according to the Rules of 1976, Our view gains support
from Anexure-3/4 which ¢ontains the Memo No,ARC/CC/104/78
dated January 3,1979 in regard to a representationmade =EwWS
by one Shri T,0,Joshua,Field Officer{Technical) making a
grievance about his seniority, Therein it is stated that
the absorption of officers in different grades at the

%jnitial constitution of the Aviation Research Centre (Tech-
o
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Technical) Service Rules,1976 as per Rules 6(2) and 7,

It is also mentioned therein that the Rules were shown

to Shri Joshua and he was gisen an option to indicate his

willingness in the grade of F.0. (Technic¢al) according

to these rules and having biven his option for absorption

according to those rules, he cannot now object to his

seniority being fixed in tems of these rules, Similarly,

by virtue of the fact that initial appointment contained

Annexure-A/1 havingbeen made effective from 26.4.1976,

( though the order was passed on 8,9,1976) the appliaant

and Respondents 4 to 8 acquiesced to the position that

their appointment wasmade according to the 1976Rules

and therefore, weare of opinion that 1976 Bules would

apply to the parties before us,

8. Rule 6(1) runs thus 3
“ All persons hélding as onthe appointed day,
any one of the categories of posts specified in
rule 4, whether in a permanent or temporary or
officiating or on deputationbasis, shallbe
eligible for appointment to the service at the
initial constitution thereof,"
Rule 7 runs thus 3
" Seniority of persons appointed on permanent
basis in each grade at the initial constitution
of the service shall be ( illegible) the order
bn which they are shown intherelevant list
prepared in accordance with provisions of fuleé6,’
At this stace it may be mentioned that &n Annexure=l
the applicant K,D.P,Singh hasbeenplaced against serial
No,7 and Respondents 4 th 8, Sri S.S.Moghe, Shri L.V.K,
Sinha, Shri S.Gangadharan and Shri T.P,Gour havebeen
placed bloe the applicant, K.P,P.Singh.
Rule 10 runs thus 3

&(Seniority in a particular grade shall be

N
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Reckoned with reference to the date of appointment

to the post in that grade by direct recruitment
or by promotion,*

Therefore, in our opanion, Shri K.D.P.Singh having been placed
topmost in the list of appointment in substantive Capacity
against permanent posts his seniority has to be reckoned

according to the provisions contained in Rule=7,

9, There appears to us another serious incurable
infe&mity appearing in this case vide annexures 1,2 and 7,
Petitioner Shri K.D.P.Singh was placed topmost in the lists
and this was since 8.,9.1976,27.10.1978 and Ist January, 1988
This long standing seniority position if intended to be ree
fixed to the extent of Shri K.D.P.Singh being affected, due
notice should have been given to Shri Singh to have his say
in the matter., Such a procedure not having been complied,
there is clear violation of the principles of natural justice.
Our view gains support from the judgment of the Honouraple .
Supreme Court in the case of K,I.Sephard and others etc.etc
V. Union of India and others reported in 1988 All India
Services Law Journal(vol,27)103. After considering the dictum
laid down by the Hon'ble Supreme Court in several judgments,
Hon'ble Mr, Justice R.N.Misra(as my Lord Chief Justice)} then

wag)Speaking for the court was pleased to observe as followss

"On the basis of these authorities it must be
held that even when a Sta®e agency acts
administratively, rules of natural justice would
apply. As stated,natural justice generally
requires that persons liable to be directly
affected by proposed administrative acts,
decisions or proceedings be given adequate notice
of what is proposed so that they may be in a

QPOSition(a) to make representations on their
2



‘seniority position of the Petitioner Shri K.D.P.Singh as

m & 17

own behalf; (b) or to appear at a hearing or

enquirg(if one is held): and (c) effectively
to prepare their own case and te answer the

case (if any) they have to meet",

10, - In our opinion, the aforesaid dictum laid down
full

by Their Lordships applies in/force tosthe facts of the present

Case,

11, Taking into consideration, the facts and
circumstances stated above, and in view of the discussions made
above, we are of opinion that the Sseniority of Shri K.D.Pp,
Singh as contained in Annexures 2 and 7 should continue and
should not be disturbed and in furtherance thereof, the
Consequential service benefits including pramotion etec., should

G Laod aniaen— M posh -
be given to Shri K.D.P.Singh asg and when occasion arises, At

A
the same time, we do not like to disturb the order passed in
Annexure 8 giving promotion to Opposite Party Nos.4 to 8 to
the post of assistant Technical Officer on notional basis

with effect from 15.,11,1978,1if such a promotion is due to

them with effect from such date without disturbing the

indicated above,

12, Thus, the application is accordingly disposed

of leaving the parties to bear their own costs,
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