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THE HONOURA3LE MISS USHA SAVARA, MEM3ER (zrMN.) 

Whether reporters of local pagers may be a1lied 
to see the judgment 7 Yes, 

To be referred to the Rcporters or not 7 

Whether Their Lordships wish to See the fair 
copy of the judgrtnt 7 Yes. 

JUDGMENT 

N.SE3UPTA,MEM3ER(J) The applicant and Respondent No.3 belong to the 

Oria Cadre of Indian Forest Service, Respondent No.2 

the Minister of Stete,Forests,Orissa at the time 

of filing of the application. The applicant has 

prayed for expunction of the adverse remarks in his 
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confidential roll for the year 1983.-89 and for setting 

aside the appointment of Respondent No.3 as Principal 

Chief Conservator of Forests(Principal C.C.F.),Orjssa. 

2. 	The facts alleged by the applicant are that he 

was appointed to the Indian Forest Service (I.F.s.) directly 

in the senior time scale with effect frc*it 1.10.1966 

and he was allotted the year 1961. In due course he ws 

promoted to the/rank of Mditional Chief Conservator of 

Forests in July,1985. One post of Principal C.C.F. and 

three other posts of C.C.Fs. were created in October,1987 

by the Central Government, one was for Kendu Leaves and 

the other, Director, Social Forestry, In January, 1985 

guidelines for consideration of the eligibility to be 

promoted to the rank of C.C.Fs, were laid dawn and it 

ha been provided that a person who has ccrnpleted 16 

years of service with reference to his year of a1lotmat 

could be considered for the post of Cbief Conservator of 

Forcsts. He( the applicant) after revision of the Orissa 

cadre of Indian Forest Service was the seniormost 

M.Iitional Chief Conservator of Forests and in ordinary 

course would haveheen appointed as Chief Conservator of 

Forests. But Respondents 1 and 2 placed one Shri L.K. 

Patnaik, four places Junior to him, to function in the 

071 	rank of Chief Conservator of Forests i.e. Director of 

Social Forestry which post he was holding before cadre 

rovision. The post of Chief Conservator of Forests 

which was to be filled up within a period of six months 

according to the service Rules was made to be kept 
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vacant for a considerable time simply to put him atot.  

disadvantage for being considered for the post of 

rincipa1 Chief Conservator of Forests which was to fall 

vacant on 31.3.1989 on the retirement of Shri S.C.Padhj 

and had he( the applicant) been placed in the rank of 

Chief Conservator of Forests in time, he would have 

ranked equal with Respoident No.3. Respondent No.2 due to 

reasons of personal vendetta and malice,as Minister in 

charge of Forests and accepting authority made adverse 

entries in his (applicant's) confidential roll for the 

yEar 1936-87. Against this he made a representation 

but as representation did not meet with favour, he filed 
V i.VVA b~ - 

an original application bearing O.A.No.258 of 1983 in 

this Tribunal to expunge those adverse remarks. This 

Tribunal by its judgment dated 26.5.1989 ordered expunction 

of the adverse remarks. After the pronouncement of that 

judgrnent.Respondent No.1 delayed implementing the judgrtent 

on some pretext or the other. Respondent No.2 in order 

to nullify the effect of the judgrneit of this Tribunal 

in 0.A.258 of 1989 which , as stated earlier, was 

delivered on 26.5.1989, again passed adverse remarks 

for the year 1983-89 which was communicated to him by 

Government of Orissa in General xninistration(S.E.) 

I Department D.0.].etter N0.7906 dated 19.9.1939(vide 

Annexure-5). As the adverse remarks are the result of 

the ill-will that the Respondent No.2 bore against him 
- 

( the applic:nt), for extraneous reasons, such remarks 

should be expunged from his confidential roll for the 
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year 1988-89. The applicant has stated some facts in 

the applicaticn alleging that from those facts 

inference of malice on the part of Respondent No.2 may 

be drawn but they riced not be set out here. 

With regard to his prayer for declaring the 

appoirtment of Respondent No.3 as Principal C.C.F. as 

invalid, the applicant has averred that for being 

promoted to the supertirne scale of the I.F.S. in which 

the post of Chief Conservctor of ForeSts is included, 

vigilance clearance is essential. 3ut against Respondent 

No.3 there were allegations and no vigilance clearance 

was obtained before promoting him as Principal C.C.F. 

He has further averred that he has been given to 

understand that when Respondent No.3 was in the Orissa 

Forest Corporation Limited, the Chairman of that 

Corporation, Mr. C. Venkataramani submitted a nurnbe r of 

reports against Respondent No.3 to Respondent No.1 and 

to the Director General of Vigilance. Not only were 

there allegations against Respondent No.3's conduct 

but he( Respondent N0.3) was professionally inferior 

at all stages and had undergone bypass surgery of heart 

rendering him physically unfit to hold the post of 

rincipa1 C.C.F. There are other avermerits in the 
C 

Lv" 	application but it is not necessary to state them in 
detail in this judgment except referring to them 

whenever necessary while dealing with the contentions 

advanced by learned counsel for the parties. 
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3, 	Respondent No.1's case is that the application 

is liable to be dismissed since the applicant before 

approaching this Tribunal had not exhausted all the 

remedies available to him under the All India Services 

( Discipline & Appeal)Rulss,1969. Respondent No.1's case 

without referring to the details, may be stated as fol1ows. 

Promotion to the post of Principal Chief Conservator of 

Forets is to be considered according to the seniority 

of ths Officer and as Respondent No. 3 was the seniormost 

OfL:icer  in the Orissa Cadre of Indian Forest Service on 

31.8.1989: he was promoted as principal Chief Conservator 

of Forests and the applicant cannot have any grievance. 

According to the Rules of procedure for recoing entries 

in the confidential rolls of Additional Chief Conservator 

of Forests, the reporting authorities are the Secretary and 

the MditionalDevelopment Commissioner, countersigning 

authorit 	is the Chief Secretary or the Additional 

Chief Secretary and the acceptinc authority is the 

Deputy Minister or the Minister in charge of the 

Depattrrent, therefore, the allegation of the applicant that 

Respondent No.2 exceeded his authority and per to make 

adverse entties in the annual confidential roll of the 

applicant for the year 1986-87 is unjustified. The 

representation of the applicant dated 19.1.1988 as per the 

provisiOns of Rule 10 of the All India Services(CR)Rules, 

1970 was: to be sent to the concerned authorities and 

accordingly it was sent to Respodent No.2 for his 

cornents under General Administration Department letter 

dated 8.9.1988. Before the comments could be obtained 
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from Respondent No.2, the applicant approached this 

Tribunal and nthing further remained to be done by 

the Government in that regard. There was really no 

delay in implementing the judgment of this Tribunal, 

whatever delay was there, was due to the fact that the 

Government wanted to examine the feasibility of prefe-

rring an appeal to the Supreme Court and in the process 

had to obtain the views of the Law Department and after 

receiving the opinion of the Law Department, the 

judgment was implemented and the applicant was informed 

of the position by letter No.412 dated 3.7.1990. With 

regard to the impugned entry for the year 1988-89 the 

case of the Respondent No.1 is that the views of the 

accepting authority would prevail over those of the 

reporting and the revie.iing authorit4iand whatever 

remains after scrutiny by the accepting authority would 

be the final remarks. That is also the reason why the 

adverse remarks recorded by Mr.C.Venkataramarii in the 

confidential roll of Respondent No.3 were superseded 

by the remarks of the accepting authority. The accepting 

authority after close observation of the performance of 

the applicant recorded his views for the year 1983-89 and 

the remarks were ccrnunicated to the applicant. NO 

vigilance proceeding was pending against Respondent 

( 	No.3 at the tine he was promoted ts the Principal Chief 

Conservator of Forests, hTever vigilance clearance 

/ 	
against Respondent No.3 had really been asked for before 

his pration to the rank of Principal Chief Conservator 
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of ForeEts. In February, 1987 the Central Government 

amended the All India Services (CR)Rules, 1970 and 

according to those Rules and as finally modified, for 

persons working on deputations as Managing Director or 

General I1anager of Corporations, Boards etc, the 

reporting authority would be the Chairman of the 

Cornoration or the 3 rd, as the case may be, the 

reviewing authority, the Development Commissioner and the 

ac..epting authority would b-e the Minister in charge 

of the Department. This three-tier system was resorted 

to for having a proper vigil on the performance of 

officer and the Respondent No.2 was well within 

his limits in passing those remarks.They have also 

taken the ground that the applicant had not made any 

representation against the adverse remarks canmunicated 

to him under Annexure-5 and as such ought not to have 

approached this Tribunal. They have also taken the 

plea of non-joinder of parties i.e. non-joinder of 

Secrctary to Government of Orissa in the Department of 

Forests,Fisheries and Animal Husbandry. 

4. 	After the filing of the counter by Respondent 

No.1, the applicant has filed a rejoinder and in it, 

It has been stated that seniority alone is not the 

Lj 
' 	criterion for prcmotion to the post of Principal 

i( 	Chief Conservator of Forests and that the requirement 

/ 	of vigilance clearance being a condition precedent 

and that not having been obtained before prcmoting 

Respondent NO3, the appointment of Respondent No.3 as 
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Principal Chief Conservator of Forests is not 

supPortable in law. In the rejoinder reference is 

made to the fact a expunction of the remarks for 
the year 1986-87 and also to the fact that the 

allegations which were made against the applicant 

about the death of elephants in the Forest in the 

previous adverse remarks were repeated in the impugned 

adverse remarks, The applicant has further averred 

in his rejoinder that infact he made a representation 

adJresEed to the Secretary to the Chief Minister of 

Orissa for redressal of his grievance with respect 

to the annual confidential roll entry for the year 

1988-89 and has annexed a copy of the forwarding 

letter. He has also annexed a copy of the report 

of Respondent N0.2 of May,1988 to show that the 

remaks made by Respondent No.2 are contrary to the 

observations made in his inspection report. 

5. 	The Respondent No.3 has filed a separate 

counter the substance of which is that after the 

initial appointment in 1955 as an Ofissa Forest Service 

Class II Officer in due course he was prcmoted to 

Orissa Forest Service (Class I) in 1959. Upon the 

creation of the Orissa cadre of Indian Forest Service 

he was inducted into the said cadre as an initial 

recruit and was allotted the year 1959 as the year of 

allotment. There were litigations concerning the 

initial constitution of the Indian Forest Service 

cadre and the matter was takentG the Supreme Court. 

Some Officers of the Orissa cadre of Indian. Forest 
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Service filed Original applications hjch were disposed of 

by this Tribunal on 9.2.1990 directing the Government of 

India to redetermine the seniority in accordance with the 

directions of the HOn'ble Sueme Court. Thoih one 

Special leave petition was filed in the Moflble Supreme 

Court against the Judgment of this Tribunal, the Hon'ble 

Supreme Court refused leave. At the present mctnent he 

( the respondent No.3) being the seniormost officer in 

the Orissa cadre hasbeen appointed as the Principal 

Chief Conservator of Forests. No guidelines have been 

issued by the Government of India with regard to the 

appothntment of Principal Chief Conservator of Forests, 

even though the State Government asked the Central 

Government for such guidelines. There being no guidelines, 

the seniormost amongst the Chief Conservator of Forests 

which is a post at the supertime scale, is to be appointed 

as thd Principal Chief Conservator of Forests. With 

regard to the applicant's allegations of adverse remarks 

against him( respondent No.3) by Shri C.Venkataramani, 

the case 1 Respondent N0.3 is that he never received any 

such cc*nnunioation of adverse remarks. in short, his case 

is that he having received nocommunication of adverse 

remarks and he being the seniormost Chief Conservator of 

Forests at the time of his appointment as the Principal 

Jr 	
- 	

Chief Conservator of Forests, was to be appointed as such 

/ 	
and he has denied all other material allegations against 

him made by the applicant. 

6. 	No ccxinter has been filed by either Respondent 

No.2 or by Respondent No.4. 
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7. 	We have heard Mr.Bijan Ray, learned counsel 

for the applicant, Mr.K.C.Mohanty, learned Government 

Advocate (State) for Respondent NO.1,Mr,A.K.Misra, learned 

counsel for Respondent No.3 and though no counter has 

been filed by Respondent No.4, Mr.A.B.Mishra,learned 

Senior Standing Counsel(Central) has addressed arguments 

on behalf of the Central Government. From the narrations 

of facts made above it may be stated that the applicant 

prays for really two reliefs, namely for expunction of the 

adverse remarks by Respondent No.2 in his confidential 

roll for the year 1983-89 and by quashing the ajpointment 

of Respondent No.3 as Principal Chief Conservator of 

ForeEts to direct 	Respondent No.1 to Consider his 

(applicant' s) case for being appointed as the Principal 

Chief Conservator of Forests. We would deal first *Ith 

the expunction of adverse remarks as ccxnrnunicated to the 

applicant in the letter vide Annexure-5. There is no 

dispute that for recording of remarks a three tier system 

of reporting officer, reviewing officer and accepting 

officer has been provided -wand that is being fo1lied. 

It is also not disputed that unless there are strong and 

cogent grounds; the Tribunal cannot sit in judgment over 

the views expressed by any of those authoriti.e s in 

( L, recording their cxn views or remarks. But only when a 

(Ierson aggrieved is able to shcr that the remark was 

/ 	
result of malice or was based on extraneous consideration 

can the Tribunal interfere. Learned Advocates appearing 

for the patties have not disputed the allegation of the 

applicant that Respondent No.2 had passed adverse remarks 



11 

in the confidential roll of the applicant for the year 

1986-87 which was the subject matter of challenge in 

an earlier original application filed by the applicant for 

expunction and this Tribunal directed expunction of those 

adverse remarks from the relevant confidential roll of 

the applicant. 

8. 	Before proceeding further to examine the question 

of malice or extraneous consideration on the part of the 

Respondent No.2 in giving his remarks in the Annual 

Confidential roll of the applicant for the year 1983-89, 

it would be worth-while to notice a contention advanced 

by Mr.K.C.Mohanty, learned Government Advocate (State) about 

the pre1iniiriry objection. The objection is that under 

the Departmental Rules a person has a right of represen-

tation against any adverse entry thade in his confidential 

roll and the applicant had not made any such representation 

before approaching this Tribunal. His argument, put in 

otherwords, is that the present application is barred 

under section 20 of the Administrative Tribunals Act, 

1985 (hereinafter to be referred to a s the Act) • This 

contention of Mr.K.C.Mohanty needs a careful examination. 

It has been contended on behalf of the applicant that 

infact a representation wasmade and that was received 

(7 ( by the appropriate authority but no reply to that 

representation was given to him. In support of this 

contention a copy of the letter addressed by the applicant 

to the Secretary to the Chief Minister, 0ssa dated 

23,11.1989 has been filed. Mr.K.C.Mohanty has contended 

that that was no compliance with the requirement of the 
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Rules because to the Chief Minister or to the Governor 

only a memorial after disposal of the representation 

could lie. The receipt of this letter was at one time 

disputed, -gut from a copy of the endorsement on that 

application it is found that the letter with a sealed 

cover was ackny.'i}cedged to have been received from the 

applicant on 24.11.1989. On going through the copy 

of the letter it is found that to that letter was annexed 

a representation which the applicant requested to be 

placed before the Hon'ble Chief Minister,Orissa, In 

paragraph 2 of that letter a specific reference was made 

to a representation an also Eome of the paragraphs of 

that representation dealing 	the question of the 

adverse remarks given by Respondent No.2 in the 

character roll of the applicant. What the Rules enjoin 

is that a representation should be made against the 

adverse entry within 45 days of receipt of the ccmmuni-

cation of the adverse remarks. The communication is 

dated 19.9.1989 which, it is alleged by the applicant, 

was received by him on 23,9.1989, Ofcourse the 

representation was made a little beyond 45 days from the 

date of receipt of the communication but that need not 

be taken serious notice of in the circumstances of the 

case. We have also found that infact while considering the 

case of the applicant for promotion, it was observed that 

the adverse entries in the character roll of the 
t4 	Q, 

applicant for the year 1989-89 wi&s under review which 

would suggest that the Government had taken notice of the 
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representation and decided to consider the representaon 

on its cwn merits. In the face of these facts we are 

unable to accept the preliminary objection of Mr.K.C. 

Mohanty that the application is not entertainable 

by the Tribunal being hit by Section 20 of the Act. 

9. 	Now,, reverting backto the question wider 

consideration 1nainely whether ASA the applican€teri able 

to shi any malice on the part of 	Respondent No.2 
11 

in giving adverse remarks. We have already referred to 

the fact that for the adverse remarks in the character 

roll for the year 1986-87 the applicant approached this 

Tribunal for expunction and those adverse remarks were 

expunged. Malice is an inference from proved facts. 

3ecause malice being a state of the mind seldn can be 

proved by direct evidence. For the remarks for the year 

1986-87 Respondent No.2 as the accepting authority 

referred to thenegligence of the applicant as Chief 

Wildlife harden for the death of two elephants, one at 

Nandan Kanan and the other at Sitalbasa. In the impugned 

document, AnrExure-5 once again that was one of the items 

for the adverse remark. Character rolls are for particular 

years, the previous character rolls are relevant only to 

the extent of judging whetherhe officer against whom 

adverse remark was previously made improved or not but 

	

') 	no previous 1ee44PJg can form the basis of a character roll 
1' 

for a year in which it did not occur. Apart from that1  

	

/ 	
nearly four months prior to the communication in Annexure-5, 

judgment in the previous case i.e. 0,.258 of 1988 

expunging the remarks for the year 1986-87)was delivered. 

Therefore, there is much substance in the contention of the 
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p1cnts counsel that t:ere 	a repctfi on of +h 

self-same remark in Annexure-5 which was unjust. In the 

corn: unjctjon it was stated that not a single cnmercial 

plantation with institutional finance had been grounded 

in the State and this was inspite of a mandate to undertake 

cmercial plantation. With regard to this 	allegation 

the applicant has produced a copy of the -o notes of 

?enpondent No.2 dated 25.5.1983 which is Annexure-16* 

At that time the applicant was the Managing Director of 

Orissa Plantation Development Corporation (o.P.D.c. . 

espondent No.2 paid a visit to Jamadarpalli in the 

district of Sambalpur and observed that the condition 

of the plants was good and needed watch. He visited 

O.P.D.C.,Rourkela on 16.5.1988 and he found the CGndlit Ofl 

of the plants to be quite healthy and the people's 

involvement ias encouraging and the Central NueseLy 

in Panposh Circuit House cnpound was maintained well. 

on 19.5.1983 he paid a visit to O.P.fl.C.,Keonjhar at 

Tikara and he advised adequate watch and ward to maintain 

the grth. From 	remarks by Respondent NO.2 himself 

it would be apparent that the applicant infact ha taken 

steps or interest for the plantation. Therefore, we 

have no difficulty in saying that that pare of the 

adverse remarks which relates to not undertaking the 

plantations and lack of initiative on the part of the 

applicant 	unfounded. Respondent No.2 made vague and 

general allegations against the Integrity of the 

applicant without referring to any specific instance. 

These are sufficient to infer that Respondent No.2 was 

ha-ye some extraneous considerations while writing the 
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remarks, Respondent No.2 made a reference to a 

memorandum to the Chief Minister by 25 Members of 

Legislative Assembly against the conduct of the 

applicant but he was conspicuously silent about the 

result of the memorandum. For ou" satisfaction we have 

referred to the remarks of the Reporting Officer and the 

Reviewing Officer for the year in question(copy 

produced by the State Government for our perusal). The 

Reporting Officer had no doubt about the integrity of 

the applicant and the reviewing Officer i.e. the 

Chief Secretary to the State Government agreed with the 

remarks of the Reporting Officer. Respondent No.2 in 

Annexure-5 has not indicated, as already stated above, 

any specific instance nor has he given any indication 

as to why he doubted the integrity of the applicant. 

Thus, it can be found that the adverse remarks by 

Respondent No.2, who though noticed has not cared to 

appear and support his remarks, are not sustainable. 

A submission has been made on behalf of the 

respondents on the strength of decision of the Hon'ble 

Supreme Court reported in AIR 1972 SC 2118( Rajendra 

Sareen v. State of Maryana) that a direction may be 

issued for the Government to forward the representation, 

if any filed,by the applicant to the Governor for 

consideration and disposal. That direction was given by 
( 

the Hon'ble Supreme Court in the peculiar facts and 

circumstances of the case before Their LordshipsJ a writ 

/ 	had been filed in the Delhi High Court for quashing 

certain adverse remarks made against the applicant before 

the High Court and the Delhi High Court dismissed the 
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writ petition, holding that the allegations of malafides 

dicl not appear in cOnnectionwith the adverse remarks 

which were contained in Annexure-1 to the writ petition 

and secondly the appellant had ccine to the Court without 

making any representation against the adverse remarks 

which he was entitled to do under the Rules. Their 

Lordships found it unnecessary to consider some of the 

aspects of the allegations made by the appellant before 

them and in these circumsta ces, they were of the opinion 

that the ends of justice could be amply met with if the 

representations that the appellant had to make against 

the adverse renàrks made against him were considered by 

the highest executive of the State namely, the Governor. 

Their Lorciships further observed that they were expressing 

no opinion as th whether the appellant would be able to 

make out the allegations of malafides made against the 

Minister concerned. The facts of the instant case differ 

from these of the reportp-jo-ne in material particulars 

namely the applicant has not only averred about instances 

suggesting malafides on the part of Respondent No.2 but 

he has filed some documents in support of his allegations. 

The Governor is the highest Executive of the State and 

in our opinion, unless the circumstances are so 

compelling,a representation filed by an aggrieved officer 

need not be forwarded to him for consideration, ofcourse 

j'j 	where Rules provide for a memorial that is another matter. 

For these reasons we are unable to accede to the prayer 

of the respondents for recommending consideration of the 

'representation made by the applicant on 23/24.11.1989 by 

the Governor. Accordingly, we direct quashing of the 

Fl- 
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adverse remarks vide Annexure-5. 

10. 	With regard to the other prayer i.e. the one 

relating to setting aside the appointment of Respondent 

No.3 as Principal Chief Conservator of Forests and to 

consider his(applicant's) case for promotion to the 

rank of Principal Chief Conservator of Forests, it has 

been urged on behalf of the respondents that the prayer 

cannot be entertained on several grounds such as, 

plurality of remedies sought for, locus standi of the 

applicant to challenge the appointment of Respondent 

No.3 as the Principal C.C.F. etc. On behalf of the 

applicant it has been urged that as a vigilance enquiry 

was pending against Respondent NO.3 on the date of the 

order cf his promotion to the rank of Principal Chief 

Conservator of Forests, he could not be promoted and 

further that as there was no Departmental Promotion 

Come-nittee properly constituted for considering the 

fitness of Respondent No.3, the promotion of Respondent 

No.3 to the rank of Principal C.C.F. is illegal. With 

regard tothe Departmental Promotion Committee it has been 

urged on behalf of Respondents 1 and 3 that for promotion 

to the rank of Principal Chief Conservator of Forests 

no Departmental promotion Catnittee is provided for 

under any Rule or Circular. Mr.Aswini Kumar Misra has 

reterred to Arinexure-2 to the application. This 

? 	
annexure is a Government of India instruction providing 

guidelines for selecting persons for appointment to 

Senior time scale/ Selection grade and Super time scale 

posts of the Indian Forest Service. Mr.Misra has urged 



that no doubt a selection or a Screening canrnittee is to be 

constituted for prcrnotion to the senior time scale or 

to the selection grade or to the supertime scale of the 

Indian Forest Service kt the post of Principal Chief 

Conservator of Forests is one which carries a pay scale 

above the supertime scale and in this connection,Mr.Mjsra 

has invited our attention to the Disposition list as on 

1.11.1989. The applica-it does not dispute the position 

that the posts of Chief Conservators of Forests are in the 

supertime scale and the post of Principal C.C.F, is above 

supertime scale•But the contention of Mr.Bijan Ray is 

based on Rule 3(3) of the Indian Forest Service (Pay)Rules, 

1968 which reads as follcss 

" Appoiritmentto the selection Grade and to 

selection on merit with due regard to seniority:" 

We have underlined this portion asargument of 

Mr.Ray is really based on it. Mr.Ray has contended that the 

post of Principal Chief Conservatot of Forests is definite1 

one which is a post carrying pay above the time scale of pay 

in the Indian Forest Service. Therefore, the appointment to 

that post has to be made by selection onnerit with due 

cegard to seniority. Mr.A.K.Misra's contention is that 

as a general rule appointment to the post of Principal 

( 	Chief Conservator of Forests has to bemade considering the 
of 

fitnes5 Lthe person having due regard to seniority. 

For this contention Mr.Misra seeks reliance on paragraph I 

of Anneure-2. In this paragraph the selection/screening 

Committees for promotion to the posts in the senior time 

sci1e,e1ection Grade and supertime scale have been 
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provided for. 'But there is no mention of any screening 

or selection committee for a post above the supertime 

scale. Nr.Misra hes contended that the absence of a 

provision of a selection/screening committee for 

appointment to the post of Principal Chief Conservator of 

Forests, w a necessary corollary to the con stitutian 

of the Selection/Screening Committee which would include 

the Principal Chief Conservator of Forests wherever it 

exists. It is
CL 
well settled principle that provision in any 

rule is presumed not to be redundant nor i an interpre- 

tcition which makes the provision otiose 	favoured. 

Reference has aireedy been made to Rule 3(3) of the 

Inc'ian Forest Service (Pay)Ruies, 1968 which speaks of 

consideration of merit in giving promotion to an Officer 

of that cadre to a post above the time scale,when the 

question of merit arises, it presupposes an agency to 

judge the merit of a person. On another ground also 

we are unable to accept this argument of Mr.A,K.Mjshra 

because Anncxure-2 is a guideline issued by the Ministry 

of Environment & Foreets,Government of India whereas 

Rule 3(3) of the Indian Forest Service (Pay )Rules,is a 

st::tutory provision. Therefore, that must prevail over the 

instructions or guidelines. In developing his argument 
when 

Mr.Misra has contended that (the selection or the 

screening committee is to include the Principal Chief 

Conservator of Forests, the said person i.e. the Principal 

Chief Conservator of Forests cannot be the Judge of his 

in merit, with great respect we would say that 

Mr.Misra has not noticed the fallacy of his argument. 
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If a person has already been posted as Principal Chief 

Con:ervator of Forests, no queEtion of such a person to be 

promoted to that rank would arise. What the guidelines 

really mean isin selecting a person from amongst the 

Chief Conservatorof Forests, to be promoted as Principal 

ChiEf Conservator of Forets, the ougoing person who till 

then Continues to hold the post of Principal C.C.F., wild 

be a member of the Committee. For these reasons we are of 

the opinion that for the post of Principal Chief 

Conservator of Forests, a selection/screening committee 

is to be constituted. Since we have come to this coriclu-

sion and as the applicant hs alleged that no proper select.o 

ion was made, at our request the file relating to the 

prDrnotion to the post of Principal Chief Conservator of 

ForeEts has been produced by learned Government Mvocate 

(State). The State Government, as indicated in earlier 

part of this judgment, have asked the Union of India for 

informing them of the guidelines for promotionto the post of 

Principal Chief Conservator of Foiests and no reply has been 

received from the Government of India. On a perusal of the 

file it appears that the Secretary to the Government of 

Qrissa in the Departmet of Forest and the Chief Secretary 

referred to the Character rolls of 8 persons including 

Resiondent No.3 and thereafter Respondent NO.3 was promoted 

to the rank of Principal Chief Consecvator of Forests. 

Ofcourse the outgoing Principal C.C.F. was not consulted 

in thematter of promotion of Respondent No.3 to the rank of 

Principal Chief Conservator of Forests but that does not 

m:tter much. Because as may be found from the seniority 
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list, and that is the position accepted by the applicant, 

Respondent N0.3 is senior to applicant and irifact on the 

date of his promotion as Principal Chief Conservator of 

Fore ts he was the seniormost Chief Conservator of Forests 

and also the seriiorrnost Officer in the Orissa Cadre of 

Indian Porest Service. We are conscious of the fact that 

when a circular or instruction provides for doing of 

a particular act in a certain way deviation should not be 
- 

encouraged 4ut here is a case possibly wrongly1  the 

State Government were under the impression that no 

guidelines had been prescribed and accordingly they 

fo11ed tL procedure which by no means could be said tobe 

unjust. Here it may be stated that from the file we 

find that infact the case of the applicant at the time of 

promotion of Respondent No.3 to the rank of Principal 

Chief Conservator of Forests came up for consideration, 

11. 	The applicant has challenged the selection of 

Respondent N0.3 for the post of Principal Chief Conservator 

of Forests on account of a Vigilance enquiry pending 

acainet him(Respondent N0.3) on the date of his promotion. 

No doubt some allegations were made againbt Respondent 

No.3 and those allegations were ferred to the Inspector 

General of Vigilance for enquiry but before Respondent 

No.3 was promoted as Principal Chief Conservator of 

Forests, a preliminary report from the Vigilance Department 
U 

V  j 	had been obtained and ã:note 	has been made wd±b the 

I'  preliminary report was to the effect that sane of the 

allegations were unfounded and some of the other allegations 

were violations of certain departmental rules but were 
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not of serious nature. In order to satisfy ourselves we 

looked into the prEliminary report and from the report it 

is fcxnd. that 11 of the allegations could not be 

substantiated and irif act two of those allegations which 

relatcd to not following the Rules or procedure were wholly 

baseless, One of the allegations amounted to a technical 

defect, One was incapable of any verification and three 

other items of allegations weLe mere infringement5of 

sane of the Rules. It would be profitable to refer to 

general instructions of the Government of India 

zith regard to sealed cover procedure canmunicated 

in Department of Personnel & Training, Office Memorandum 

No.22011/2/86 dated 12,1.1988. These instructions are to 

be read in order to understand the ra1 meaning of 
't 

paragraph III(iii), Under that Office Memorandum dated 

12.1,1989 sealed cover procedure is to be fo11ied in 

four contingencies namely; (i) when a government servant 

is under suspension, (ii) when against a Government servant 

a disciplinary proceeding is pending or a decision hasbeen 

ta)n to initiate a disciplinary proceeding; (iii) when 

a Government servant it involved in a criminal case 

or sanctin for prosecuting the Government servant has been 

issued or sanction has been decided to be accorded and the 

last one may be quoted, 3ecause that is very relevant 

in the contest of the facts of the present case, 

"(v) Government servants against whn an 
investigation on serious allegations of 
cor nlpti on, bribe ry or s imi1arrave 
misconduct is in prog 	either by the CI 
or any other gency,epartmental or otherwise' 

We h:ve underlined the portion to emphasise the fact tht 

nof other investication by an agency would require the 
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follring of a sealed cover procedure but only those 

inVestigations which are of allegations of corruption, 

bribery or similar grade misconduct. The mere Infringe-

ment of a rule cannot possibly come within the ambit of 

serious allegations of corruption, bribery or a grave 

misconduct. We are ,therefore, unable to accept the 

contention of Mr. Bijan Ray that as the final report by 

the Vigilance Departmenb with regard to Respondent No.3 

ha not been submitted he could not be promoted to 

the rank of Principal Chief Conservator of Forests. With 

regard to the contention of Mr.Ray about disqualification 

of Respondent No.3 for pr-omotion, Mr.A.IcMjsra has 

cited three decisions, two of the Andhra Pradesh High 

Corrt and the third of High Court of Orissa. In the 

two cases of Hiçh Court of Andhra Pradesh i.e. one 

reported in 1980(2)SLR 662 (The Director of Postal Services 

(Andhra ) and another v, C.Muneswara Rao) and the other, 

1979(1)SLR 50(Içsomaiah v. The Zonal Manager, Food 

Corporation of India., Madras),almost the same question 

was decided. The decision in 1980 (2)SLR 662 is a Division 

3ench decision and one of the Hon'ble Judges constituting 

that Bench was also the Hon'ble Judge who decided the 

caie of K.Scxnaiah • In those two cases it was held that 

withholding of promotion during pendency of an enquiry 

or in contemplation of initiation of disciplinary 

proceeding offends Article 311 of the Constitution of 

India. What was really decided in those two cases was 

that where merely because a disciplinary proceeding 
deprive 

pcning or contemplated1  should not/dAa66 of the Govern- 
' 	

A 

meat servant
10j  P 

-be considered for promotion 
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ODOt 044 	he 4eqAttAft, This position 

would be apparent on reading paragraph 7 of the judgment 

in K.Snaiah's case where it was observed that when 

disciplinary proceedings were initiated and when they had 

not been cnpleted there was no kn?ing whether the 

petitioner could be found to be guilty of the charges that 

miçht be framed against him and he cannot before then be 

punished either withholding of his promotion or by non-

consideration of his case for promotion. As we have 

indicated above, these two decisions donot have any appli-. 

cation as infact cases of all eligible persons were 

considered. The case of Prafulla Chandra aehera v. 

Chairman, 3oard of Directors & Managing Director of Dena 

sank & others reported in 70(1990)CLT 116 is distinguishable 

on facts. In that case their Lordships relied on paragraph 

12 of a 3i-partrite settlement between the Management and 

the employees and Their Lordships decided that an enquiry 

cannot be said to be pending unless the charges are served 

on the employee concerned • No such question arises in 

the present case as the circular dated 12.1.1983 of the 

Government of India, Ministry of Personnel & Training 

provides for following sealed cover procedure in a case 

where vigilance enquiry is pending. 

12. 	It hasbeen contended on behalf of the State 

Government as well as on behalf of Respondent No.3 that the 

application is not maintainable on account of plurality 

of remedies asked for. They have cited in support of this 

contention of theirs, a decision of the Jabalpur aench 

of this Tribunal reported in 198711) S.L.J.(CI)156 
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(Rain Pati Yaclav General Manager, Gun Carriage Factory and 

oth(-rs). There is no doubt that seeking of plural remedies 

is barred under Rule 10 of the Central Administrative 

Tribunal(Procedure)Rules, 1987 but the bar would not be 

therc if more than one relief f1q from the same cause 

of action and are consequential to one another. On 

reoir the facts of R.P.Yadav's case it would be found that 

the causes of action forthe reliefs asked by the applicant 

therein were distinct and separate and were not interrelated 

to one another but in the instant case, reliefs are 

interrelated. Unless adverse remarks given by Respondent 

No.2 are expunged, the applicant cannot be considered for 

promotion to the rank of Principal Chief Conservator of 

Foricts and unless Respondent No.35 appointment as 

Principal Chief Conservator of ForeFts is quashed, no 

question of the applicant being considered for prnotion 

to the post of Principal Chief Conservator of Forests would 

arise. These reliefs bear some analogy to the reliefs one 

is recruired to ask as consequential reliefs in a suit in 

Civil Court under section 34 of the Specific Relief Act. 

13. 	To sum up our conclusions, adverse remarks given 

bRespondent NO2 in the character roll of the applicnt 

for the ycar 1983-89 are to be expunged and accordingly 

they are qusshed and there is no justification, in the 

circumstances for quashing the appointmett of Respondent 
wo 

No.3 as Principal Chief Conservator of ForeSts, more so 

hen the case of the applicant also came up for 
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conideration before protion of Respondent No.3 

as Principal Conservator of For sts. 

14. 	The case is accordingly disposed of • No costs. 
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