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Judgment 

K.P.ACHARYA,V.C. 	In this application under section 19 of the 

Administrative Tribunals Act,1985, the Petitioner prays that 

a direction be given to the Opposite Parties to treat the 
consequential 

Petitioner as senior to Opposite Part No.4 andLservice benefits 

including promoticn be given to the Petitioner ith effect 

from 1.1.1984. 

2. 	Shortly stated the case of the Petitioner is that 

the Petitioner as initially appointed as Carpenter before 1966 

and he was given authorise& scale of Rs.110-180/- since 24th 

December,1969. Further case of the Petitioner is that among 

the temporary Carpente rs 25% were directly recruited to 

regular Carpenter Grade-Il post and the Petitioner was appointed 
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as regular Carpenter Grade-Ill against 25% quota and the name 

of the PetitionerI appers against 51.No.3 of Annexure-l.The 

Petitioner was posted at Bhadrak under the Inspector of Works 

as per Annexure-2 and the Petitioner joined the baid post on 

2nd June,1972. As per Annexure-4, the Petitioner wqs shjn 

against l.No.31 in the seniority list and the name of Opposite 

Party No.4 did not find place in the said list. In the year, 

1985, a trade test was held to fihlup the vacancies in Carpentex 

Grade-Il. The Petitioner was not called for the said trade test 

and he waw approachec the Opposite Party No.3 to allow him 

to appear in the said trade test but he was not allowed to 

arT ear in the interview on the ground that he was much more 

junior to the Opposite Party. Consequently Opposite Party No.4 

was promoted to Grade-Il Carpenter who is junior to the 

Petitioner. Hence this application has been filed with the 

aforesaid prayer. 

3. 	In their counter, the Opposite Parties Ioaintained 

that the Petitioner was initially appointed as a Casual 

Carpenter with effctfrom April,1967 and he was given 

authorised scale of pay of Rs.110-180/- ftotn 24.2.1969 to 23.2. 

1970. Acccrding to the Opposite Parties though the name of 

Opposite Party No.4 did not appear in the seniority list 

contained in Annexures-2 and 3 but it was subsequently amended 

because of some canplaints received in this regard and the 

matter was referred to the Chief Personnel Officer and 

carificaticn was received in deptemoer,1972,the test being 

the aggregate length of casual service.Consequently,Annexure-B 

was issued superceding Annexure-l. Hence the nane of the 

LPetiticner did not appear in Annexure-B as he was found to be 
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junior. Therefore, Opposite Party No.4LtreEIted 	enior to 

the Petitioner and since the Petitioner did not come tc the 
J 

consideration zone, his case was not considered and Opposite 

Party No.4 having been treated as senior to the Petitioner 

wbjaqaJQ was eonsidered and found to be suita.le and hence he 

was given promotion especially because the Petitioner's sentorit 

in the post of Carpenter Grade-IJI was counted with effect 

from 16th April,1984 the date of regularisation in the said post 

and the seniority of Opposite Party No.4 as per tnnexure-B 

in the post of Carpenter Grade-3 was counted *ith effect from 

24.11.1973. Hence the case being devoid of merit is liable to 

be djsmissec. 

We have heard Mr. A.K.Bose learned Counsel appearing 

for the Petitioner and Mr. D.N.Misr lerned Standing Counsel 

for the Opposite Parties at a considerable length. 

The only point canvassed by Mr. A.K.B6se1éaed 

counsel appearing for the Petitioner is that the Petitioner 

having been r egularised earlier to Opposite Party Nc.4,he 

should be treated as senior to Opposite Party No.4 and the 

claiification issued by the Chief Personnel Officer.as  no 

force at all and consequently annexure-B to the counter should 

be held to be arhitrary,illegal and inopeEative. On the other 
Standing 

hand, it was urged by Ar. D.N.Misra,learnedLcounsel appearing 

for the Opposite Parties that the case is grossly barred by 

limitation and the Administrative autrkority has ahays right 

to determine the seniority of )wc different incumbents in 

light of the obs(ktavao raised by the persons aggrieved and 

thërefore,qer'tain complaints were received regarding non-

inclusion of the name of Opposite Party No.4 in the seniority 

list containec. in Annexure-4,eonsequeritly, the matter had to 
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to be investigated and therefore, the senioritnclu rig 

the Petitioner and Cposite Party No.4 was re-determined 

and orders were ssued according to law, which should not 

be djsturbed.It was further submitteI by 4r. Misra that 

according to the etitioner(as state. in Annexure-6) he had 

made a repres'ntation on 30th Decemuer,1986 and the1ecision 

was coimunicated to the Petitioner on 2 1st January,1987 

as per nnexure-C and therefore, the petitioner not having 

come up within one years from such date, the case should be 

dismissed in limine being barred by limitation. 

6. 	 efore we deal with the question of limitation, 

it may be stated that as per Annexure-4, the Petitioner 

Chakradhar has been given autorise scale with effect rom 

24th Decenber,1969 and in Annexure-4, it is shown that the 

Petitioner was given promotiai with effect from 3.6.1972 

and he was recruited against 25% quota and the names of be 

incumbents in 4\nnexure-4 are arrangee in order of merit. 

One 	striking feature 	t is to be noticed is that the 
ill 

name of Opposite Party No.4 does not find place in Annexure-4. 

No explanation has been offered by the Opposite Parties 

assigning 	reasons for noninclusion of the name of 

of Opposite Party No.4 in the said list which is styled as 

Provisional 5eniority List of Carpenter in the scale of Rs.110-

180/-. The plea taken by the Cpposite Parties in treating 

Opposite Part No.4 as enior to the Petitioner is that the 

Chief Personnel Cf iicer issued an order in the year 1972 

that the aggregate length of casual service was the governing 

factor for determining the seniority. By no stretch of 

imagination we can accept the stand taken by the Opposite 

Parties that the aggregate legth of casual service would be 

\ the determining factor and the date of 't,or the o5ate of 
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appointment/date of promoticn would not b e taken into 

consideration. Conceding for the sake of argument that this 

could be the determining factor nothing has been stated 

in the counter regarding commencement of the casual service 

rendered either by the Petitioner or by the Opposite Party 

No.4. On this account, averment of the Opçosite Parties in 

the counter is vague. That apart, the reasons assigned by the 

Chief Personnel Cf ficer does not find place in the counter 

whici: could be subject matter of judicial review because the 

Chief Personnel officer does not have the last say in the 

matter. 

7. 	gr. Bose relies upai a judgment of this Bench deliv- 

ered in connection with O.A. 218 of 1987 dated 14th February, 

1989. Shri L.Kondal Rao was the Petitioner and the present 

Opposite Party No.4 as also Opposite Party in the said case 

and one of us (Acharya J) was a party to the judgment. In 

the said case vide Annexure.-1 dated4th April,1972, the 

Petitioner L.Kondal Rao and Opposite Party 4 had been selected. 

No posting order was given to Opposite Party No.4 but posting 

order(viae Annxure-2) was given to the Petitioner L.K.Rao 

much before the posting order was given to Opposite Party 

No.4 i.e. on 19th Novewber,1973. In that case the Bench 

observed as follows; 

"At this stage it should be stated that law is 
well settled in the absence of any specific rule 
to the contrary,questicn of seniority between to 
incumbents has to be adjudicated on the basis of 
the length of service.This settled position &s 
not rightly and fairly disputed at the Bar."  

In the present case, in Annexure4 one would find that L.K.Rao 

has been placed against Sl.No.32 whereas the Petitioner has 

been placed against Sl.No.31 and therefore, the present 

Petitioner is deemed tobe senior to L.K.Rao and both of 
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them have been recruitedt against 25% quota.At the cost of 

repetition we may say that the name of Present Opposite Party 

No.4 does not find place in Annexure-4. We find no justifiable 

reason to make a departure from the view taken in Oi 218 of 

1987, We are bound by the view taken in the said judgment. 

In view of the facts and circumstances stated above, we have 

no hesitation to find that the seniority position as per 

Annexure-4 of the present petition cannot be altered by 

virtue of an administrative order - details of which have 

been Suppressed from this court. 

8. 	Apart from the above, there appes tobe another 

serioua infirmity . In Annexure 4 name of Petitioner finds 

place against 51.No.31 and name of Opposite Party No.4 does 

not at all find place therein. If the beniority position 

has to be altered as per Annexure-B, due notice should hae 

been given to the Petitiorr regarding the action proposed 

to be taken and after hearing the present petitioner order 

should have been passed. In the cae of K.I. 6bephard and 

others Vs. Union of India and otheis reported in(1987)4 6CC 
4311  Hon'ble Mr. Justice R.N.Misra(as my Lord Chief Justice 

of India thenwas) speaking for the court was pleased to 

observe as followsi- 

"On the basis of these authorities it must be held 
that even when a Z.1tate agency acts administratively, 
rules of natural justice would apply.As stated, 
natural justice generally requires that perons 
liable to be directly affected by proposed adrnini-
Strative acts,QecisjOnS or proceedings be given 
adequate notice of what is proposed so that they 
may be in a position(a)to make representatis on 
their own behalf; (b) or to appear at a hearing or 
enquiry(if one is held);and (c)effectjvely to 
prepare their owncase and to aswer the case(if 
any) they have to meet". 
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Applying the principles laid down by Their Lordships in the 

above mentioned judgment, we are of opinion principles of 

natural justice have been violated in this case. However, we 

would hold that the petitioner should be treated as senior to 

Opposite Party No.4. 

As regards, the question of limitation, no doubt 

the petitioner should have come up within one year from 21st 

January,1987 but this case has been filed on 23rd November, 

1989 .ie find that there is substantial force in tlE contention 

cxE Mr. D.N.Misra that the case is barred by 1 imitation .Even 

though Mr. Bose vehemently opposed the contention of Mr. Misra 

which we would have ordinarily accepted but in the lbztsent 

case gross injustie having been done to the Petitioner without 

any rhyme or reason,we feel that the technical question of 

limitation should not operate against the petitioner.We cannot 

allow a gross injustice to p revail .Therofore, we do hereby 

condone the delay and direct the Opposite Parties to treat the 

Petitioner senior to Opposite Party No.4 and consider the case 

of the Petitioner for promotion in respect of all the promotion-

al posts due to the petitioner on due dates and if found 

suitale he should be gien promotion with effect from the date 

on which his juniors have been promoted. Promotion of Opposite 

Party No.4 should not be disturbed. 

Thus, the application is accordingly disposed of 

leaving the parties to bear their own costs. 

MEMBiR AMINITRAi 

113 
Central Admn.Trib 	I), 
Cuttck Bench/K.: 	 (jv 

VICE_CF AIR±A 


