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J U D C M EN T 

K. P. ACHARYA, V. C., In this applic ation under section 19 of the 

Qministrative Triounals ACt, 1935, the applicant 

prays for a declaration that the applicant is deemed to 

haie been prcxnoted on regular oasis to the post of 

Superintendent Grade II and his seniority in the grade 

be reckoned from 12.2.1935 and that the directions 

c oaajncd in Annexure-3 be (Tuashed. 

2. 	Shortly s tatE;d, the car.e of the applicant is that 

he was first appointed as Clerk in the Uffice of Djvjsjona 

Rail' ay Manager, Sotth Eastern Railuay,Khurcl.s Road on 

17. 12. 1958 and ultimately the applicant as prcinoted to 

the rank of Head Clerk on reca1ar hnis and thar• after 

on 12.2.1935 the applicant .'as preTnoted on ad hoc basis to 

oinjate 	Office Superintendent Grade II, end the 

at is continuinc as such. Respondent No.3 vide 

his order N0.110/88 dated 25.3.1983( Annexure-2) published 
list 

a seniorityLaf the Head Clerks orking intheDivision of 

espasdent No.2. By the ti-me of publication of Annexure-2 

4 persons -'cre officiating as Office 5uperintendent 

Grade II- one as Head Clerk, and therest as officiating 

Head Clerks. A circular v as issued by the Rai1.-ay Board 

lainc, c'n that those ho have worked in the promotional 

post for more than 18 months cannot oe reverted to his 

parent post except that byay of initiation of disciplina-

r' pracc:ding. Further grievance of the applicant is that 

the c ncerned authority is not conducting selection test 

and prc.rnotions are being given to different incumoents 

on ad hoc basis without those officials being regularised 
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acid are made to Continue as ad hoc protees indefinitely 

which deprives the incumbents from their service 3enefits. 

It is further more maintained that since the applicant 

has been satisfactorily working as Office Superintendent 

Grade II w.e.f. 12.2.1985, it is improper and illecal on the 

part oL the cnpetent authority to insist on the applicant 

to appear a t a written se lectior test to aualify himself 

for the post of Office superintendent Grade II. Hence, 

this application has been filed with the aforesaid 

pr aye r, 

In their Counter, the respondents maintained that the 

prnotion of the applicant as Head Clerk has been regular-

ised since 1.1.1984 and his pranotion to the post of Office 

Superintendent Grade II is on ad hoc basis to carry on 

day to day work relating to the said Office. According 

tothe respondents, Annexure-2 is nothing but publication 

of the result of the suitability test for the post of 

Head 1Erks and is not the seniority list as stated by 

the applicant. Forther more, it is maintained that since thc 

apali:ant failed in the suitability test, he was reverted 

to the post of Head Clerk vide ?nriexure-3. 

We have heard Mr.M,M.Basu, learned cinse1 for the 

appli,c --rat and Mr.Ashok Manty, learned Staing Counsel 

(iailways) appearing £ or the respondents on the merits of 

theca:e, 

The first question that is. necessary to be 

decided is as to whether AnnexUre-2 is the seniority 

list or the panel indicating the narres of sucessful 

c and icPtes found to be suitable resulting fran the test 

( 
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held for the post of Head Llerks.Though Mr.acu submitted 

- ith vehemence that this is a seniority list we are 

unable to agree with him. On a re.ding of the conte nts of 
it contains 

jnncxure-2 it clearly indicative thatLthe names of the 

O.Lfice rs rx0abizonedK-)bhoweda including the applicant, who 

have turned out successful and have been £Dufld tobe 

suitable for the post of Head Clerks. It is not 

seniority list, Vide Annexure-3 the applicant was called 

UeOn to appear a t a 'ritt.en test for regular promotion 

to the poSt of Office Superintendent Grade II. In the 

countc it is stated that the applicant had appeared at 

the test bnd was found to be unsuccessful and tberefore, 

there - as no other option left with the cnpetent authority 

but to revert the applicant to his substantive post of 

Head Clerk. Vide order dad 29.3.1989 this Jench as an 

interim measure directed that the applicant should not be 

revcrtd to the post of Head Clerk till 15.4.1989 and it 

was directed that the stay matter may come up on 10.4.1989 

the date on which the stay matter was adjourned and 

thereafter on 6.9.1989 the Bench :ordered that the stay 

order to continue and ultimately the case was dismissed ft 

for default on 10.3.1990. Consequently, the stay order 

automatically stood vacated. Vide order dated 13.11.1991 

pased in connection with M.A.93 of 1991, order of dismiss-

al of O.A.35 of 1989 was recalled and the case was 

restored for hearing and accordingly O.A.35 of 1989 has 

come uo for hearing befOrE this Bench. The first point 

which was argued by Mr.Basu is that admittedly, the 

applicant has worked in the post of Office superintendent 



Grade II on ad hoc basis since 12,2.1985 and therefore, 

relying on the judgment of the Orisa High Court passed 

in tie care of S.IcMoharity vrs. Union of India and others 

reported in 1980(49) CLT 382 and the case of D.B.Jena 

versus Union of India reported in (55)1983 CLT 290 and 

some other judgments of this Bench in which reliance was 

placed by this Bench on the aforesaid judgments, of the 

Orisa Hig± Court it was contended that once the 

applicant has worked in the post of Office Superintendent 

Grade II, since 1985 he should not be reverted without 

a disciplinary proceeding and there should not be any 

insistence on the part of the administraLive authority 

regn.ding appearance in the selection test. At this 

st 	it may be stated that in the counter, it is 

maintained by the respondents that the applicant had 
to qualify hims&f 

ap:earEd in a suitabi'ity test and he laving failedLwas 

reverted to the post of a Head Clerk, There is no 

contradiction tothis statement made in the counter. Law 

has/  in the meanwhile7changed. The Full Bench in the case of 

Suresh Chand Gautam and others vrs, Union of India and  

othsrs forming subject matter of O.A.NO.1676 of 1990 

decided on 9.7.1991, reported in CAT(F,3.)VOl.II 487, 

in paragraph 15 of the judgment observed as fo11ys: 

° According to Rule 109 of the Indian Railway 
Establishment Manual,Class IV Railway Servants 
can be promoted to Class III posts on a regular 
basis only,  after holding written and practical 
test, as may oe considered necessary. Rule 110 
of the Railway Estalishrnent Manual provides 

r\ that for promotion to higher posts in Class III 



th 	cnddts shoulS qua i ify in the prescribed 
test. Therefore, we are in complete agreement 
ith the decision of the Full Bench in Jetha 
Nanda's case that a pass in the selection test 
is mandatory before a Class IV emoloyee can be 
oromoted to a Class III posts. We fully endorse 
the view that if a Class IV employee officiating 
to qualify in the selection test, he is liable 
to be reverted even after 18 months without 
following the procedure laid down in the Railway 
Servant(igcjp1j 	& Appeal)Rules. 3 or more 
opportunities or several opportunities may be 
given to the Class IV Railway Employees officia-
Ling in Class III post to qualify in the selection 
test. But when fully cualified candidates or 
persons regularly selected by the Railway Service 
Commission are waiting to be appointed to the 
regular vacancies the Class IV employees officiat-
ing in those posts even though for a period exceed-
ing 18 months can have no right to hold those posts. 
Ihey have to be reverted if necessary for the 
appointment of the qualified candidates. In Jetha 
Nand's case the Full Bench has not stated that 
even when regularly selected and fully qualified 
candidates are available, those who have failed 
to qualify in the selection test should be allowed 
to officiate in the Class III posts blocking the 
entry of the regularly selected candidates. Such 
a view would be putting prernum on inefficiency 
which has never been intended in the judgment 
in the Jetha Nand's case. Therefore we hold that 
the zailway servant who is allowed to officiate 
in higher post on temporary basis need not always 
be allowed at least 3 or more opportunities to 
appear and qualify in the selection for higher 
post before he can be rverted without following 
the procedure prescribed under the Railway 
Servants (Discipline and Appeal),ules,1968 and 
that he can be reverted if such reversion is 
warranted for administrative reasons, such as 
for a3pointrflent of regularly selected qualified 
candidates. 

In view of the above quoted pronouncement of the 

Full Bench, we find no merit in the a5resajd contention 

of Mr.Basu. Apart from taking recourse to the service 

rendered for more than 18 months, the case of the applicant 

is also devoid of merit because qualifying in a suitability 

test is mandatory without which continuace in the 

promotional post over the head of other employees who have 
\ 
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passed in the suitability test would be against all 

cannons of justice, equity and fair play. Since the 

petitioner has not turned out successful in the qualifyir 
him 

test, it will not be proper to aliowtro continue in 

the promotional post in preference to the incuxents,who 

have qualified in the test and have turned out successful. 

6. 	In the circumstances, stated above, we find no 

merit in this case which stands dismissed leaving the 

parties to hear their own costs. 


