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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCHs CUTTACK,

Original ApplicationNo.256 of 1989,

Date of decisiong November 16,1990,

Dolagebinda Sahoo s Applicant,

versus

Union of India and others ,.. Respondents,

For the applicant ... M/s.S.Kr ,Mohanty

S.F.Moh antYp Advocates, =

For the respondents ... Mr.Aswini Kumar Misra,

CORAM s

N. SENGUPTA, MEMBER (J)

Sr.Standing Counsel {CAT)

THE HONOURABLE MR.B.R.PATEL, VICE-CHAIRMAN
AND
THE HONOURABIE MR, N,SENGUPTA, MEMBER (JUDICIAL)

Whether reporters of local papers may be allowed
to see the judgment 2 Yes,

To be referred to the Reporters or not 3 Ao

4

Whether Their Lordships wish to see the fair copy
of‘the judgment ? Yes.

JUDGMENT

The applicant has been compulsorily retired in a

disciplinary proceeding started against him where the

substance of the charge was temporary defalcation of u§5

Government money in the PéSt_Office.

2,

Admittedly, the applicant was the Sub-Postmaster

4y - of Barambagarh Sub Office from 31.1,1986 to 8.2.1986 and
\ rﬁjﬂi: in that capacity he was the joint custodian of the Postal

cash including stamps etc. It is also undisputed that

Sub-Divisional Inspector (Postal), Athgarh Sub-Division

inspecte

d the Post Office on 5.2.1986 and detected
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shortage of RS.3000/=, There was only one article charge
which could be found from Annexure.l, The case of the
applicant is that he had nominated defence assistant whe
later declined to act as such and became disqualified as
he had two cases in his hand as defence assistant in other
cases, The applicant asked for time te nominate another
defence assistant but he was not given an epportunity to fin
out another man to assist him in the enquiry. The
applicant was selected to underge inservice training at
Darbhanga from 1,8.1988 to 12,8.1988, so he informed the
Inquiry Officer to post the enquiry te a date some time
after 16.8.1988 so as to enable him to attend the enquiry,
But the Enquiring Officer held the enquiry on 13,8.1988
which made it impossible for him( the applicant) te éttend
the enquiry on that date. Thereafter the applicant wanted
some time to submit his defence brief. In this regard he
sent a telegram on 22.8.1988 but this request of his was
not allowed thereby he was deprived of a reasonable opportu-
nity to defend his case beforethe Enquiring Officer,He
also asked for production of semedecuments including the
Error Book vide Annexure-2 but he was denied the
opportunity to refer;those documents during the course of
hearing and that prejudiced him. He has also challenged the
Y decision of the Superintendent of Post Offices to initiate
”:/f/bfgi' the disciplinary proceeding or to f rame charge or te
appoint an enquiring officer as his appointing authority
is Director of Postal Services,, He preferred an-appeal

to the Post-Master Gene ral but that met with no success. To
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put in brief, the applicaht has sought for a direction to

quash the orders at Annexures=6 & 7.

3 The respondents in their counter have maintained xk
that infact there was no denial of reasonable opportunity
because the documents which the applicant wanted to be
produced were not very much material f or the enquiry and
secondl¥)once the applicant had himself admitted that

there was a shortage of cash as found by the Sub-Divisional
Inspector (Postal) and subsequently the applicant alse made
good the shortage, the applicant cannot claim that

therehasbeen denial of reasonable opportunity.

4. We have heard Mr.&.Kr.Mchanty, learned counsel
for the applicant and Mr.A.K,Misra, learned Senior Standing
Counsel (CAT) for the respondents, Mr.A.KeMishra has
argued by reiterating what has been stated in the counter
filed by the respondents. But we are afraied that the
contentions of Mr.,Misra cannot be allowed to prevail fer
the folloring reasonse There is no dispute that infact
the applicant was selected to undergo tnservéce training
at Darbhanga, Bihar from 1.,8,1988 to 12,8.1988 and that
the enquiry was held on 13.8,1988 in Origsa. The
applicant also attended the training. It is really

impossible for a person to attend the engquiry on 13.8,1983

to put forth his defence. If a person is not allowed to
put forth his defence undoubtedly he is seriously prejudiced

5. With regard to the documents it may be stated

that on referring to Annexure-2 we find that the applicant

asked for production of the pfror Book of Sub A/C Branche.
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On referring to Enquiry report,which hasbeen made
Annexure- R-4)it wcgi? be found that infact the Enquiring
Officer referred tohabsence of an entry in the said error
book, if the error book was not available during the
enquiry) the absence of an entry should not have been
relied on. As such, non-production of this Error Book

prejudiced the applicant,

6. The applicant asked for time to nominate his
defence assistant but he was denied time and there is no
denial of the fact that the first person whom the applicant
nominated was found to be incompetent to act as defence
assistant as he was having two cases in his hand. The
assistance of another Government servant was not é%e mere
formalitye. To deny a person to niminate defence assistant

would be a deviation from the principles of natural justice,

Te It has next been contended by Mr.,Mohanty

that the applicant might have made admission but in this

— oy -

particular incident the admission as giwem, cannot be
acted upone There appears to be more substance in this
contention of Mr.Mohanty though Mr.Misra of the other
- Lonlrared (r Awbwdand v 4
hand havg very veheme ntly W. We do not feel

it necessary to dialgte much on this argument except saying
K am ool WLALS o WSy A

thatAa piece of evidence Efjebe—takea—agaéasﬁtput it cannot

be acted upon without affording an opportunity to explain

the same.

8. The last of the contention%is about the
decision of the Superintendent of Post Offices to initiate
a disciplinary proceeding, or to frame charge or to appoint

an eugniry officer. Law is that ordinarily the
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appointing authority is tompetent to initiate a disciplinary
proceeding and frame charge for major penalty but there may
be @elegation of power in certain cases, In the instant
case we have no material to say that infact there was any
delegation of powers to impose the punishment of compulsory
retirement to the Superintendent of Post Offices. There

is also another aspect of the matter i.e, even though
compulsory retirement which amounts to removal from service
was passed, noc copy of the enquiry repart was supplied tothe
applicant prior to imposition of that penalty.

9. For all these reasons we have no doubt that the
enquiry has been vitiated and consequently we gquash the
order of compulsory retirement vide Annexure=6. The
applicant is on the Yerge of retirement on superannuation.
Thercfore, we would direct reinstament of the applicant in
service within a week from the date of receipt of a copy

of this judgment, with all consequential service benefits
including the financial benefits with effect from the date of
his compulsory retirement tillthe date of reinstatement.

10, This application is accordingly disposed of.

No CostsSe.
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Central Administrative Tri
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November 16,1990/Sarangi.



