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J U D G M E N T 	

I L/ 

N. SENGUPTA, MEMBaR (J) 	Since 	both the Original App1ict ions 

bee<irivolve common question of law we are dising of 

the same by this comon judgment. 

2. 	 The case of the applicait in Original 

Application No. 251/89 is that ;.he joined as sepoy 

(Gr.D post) in the office of Respondent No.3 on 8.7.1976 

and was confirmed in that post on 8.12.1981, and that of 

the applicant inOsA. 250/89 is that he joined as sepoy 

on 11.1.1978 and was cfirmed with effect from 1.3.1982. 

In 1979 Central Excise and Land Customs Department GrOUP 

'C' RecruitmentRules were made by the President under the 

proviso to Article 309 of the Constitution of India. In 

those Rules a reservat jo-i of 10% of the vacancies in the 
be 

grade of Lower Division Clerksto/filled by direct recruitment 

was made for Gr. D employees borne on the regular 

establishment subj ect to the condition; 

(1) 	Selection woild be made through a 
Departmental examination confircd to such Gr.D 
employees who fulfil the requirement of minimum 
educational qualification, namely matriculation 
or equivalent. 

(ii) 	Are within the maxium age limit of 45 years 
(50 years in case SC and ST caste candidates). 

Must have put in at least 5 years 01 

Ia0 	service in Gr.D, and 

ii / I1 	(iv) 	Maximum number of recruits by tiis method 
wild be limited to 101/a  of the vacancies in a year, 

- 	 unfilled vacancies would. not be carried over. 

The Central Board of Excise and Customs on 9.12. 1982 

communicated a decision taken at the request of the 
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Employees Federation that the Departmental examination 

provided in theRecruitment Rules would be a qualifying 

one and that out of the 10 % quota, 5 % of the vacancies 

in a calender year shall be filled on the basis of 

sen-iority subject to rejection of unfit and the remaining 

5 % on the basis of qualifying examination with typing 

test to be held departmentally. in 1983 they appeared at 

the Departmental E:aminaton  for the promotion to the 

rank of L.D.Clerks and by order No.191-Eistt. dated 26.9.84 

they were appointed as L.D.C.  on regular basis though the 

result of the examination was not cormiunicated tothern. In 

due course the applicant in 0.i-.251 of 1989 was confirmed in 

the post of L.D.C.  with óffect from 23.6.1987. When matter 

stood thus, Respondent N0 4 issued letter dated 24.5.1989 

(copy at Jnnexure-6) cal] ing upon them to show Cause within 

10 days as to why their appointment as L.D.C.  on permanent 

basis should not be reviewed and they be not deconfirmed. 

As the notice issued indicated that they were going to be 

reverted to Group D  and as no other efficacious remedy Is 

available, they have been compelled to approach this 

Tribunal for quashing the notice(copy at Annexure_6). 

3. 	The respondents in their reply have alleged 

that in view of the clairification issued. by the Governmentof 

India In their letter dated 9.12.1982, the applicants have 

no cause for grievance as they were appointed on the basis 

of merit only without considering cases of the 5 % who were 
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entitled to appointment on the basis of seniority subject 

to rejection of the unfit. They have also alleged that 

the applicant not having exhausted the Depertmental 

remedies, the application 5 &Tt not entertajnabje in View 

of the provisions of S,20 of the Administrative rribunals 

Act 1985. 

We have heard Mr. A. Ruth for the 

applicctLtsand Mr. P.N. Mohapatra for the Respondents. With 

regard to the submission of Mr. Mohapatra based on SeCtion2O 

of the Admirlistra. ive Tribunals Act, it may be stcted that 

it has been held in a number of previous cases that in 

ordinary circumstances, before exhausting departmental 

remedies, an ap.licat1on should not be entertained but 

there may be extraordinary circumstances justifyinc 

acceptance of an application before recourse to departmental 

remedies is made. In the instant case the notice was for 

reversion to the lower rank, theeeLore there was an urgency, 

so we are unable to accept the contention of vir. Mohapatra, 
OA.L. 

that the applicationjim to be rejected on the tech:iical 

ground of non-exhausting departmental remedies. 

The propriety of the notice for reversion 

may now be examined. In this connection a reference to 

( 	V 	page 3 of the counter may be made where it has been 

stated that the applicantsbeing educationally qualified 

a:)neared at the departmental examination along with others, 

a merit list was drawn up and basing on the merit list they 



were appointed as L.D.Clerks on regular basis against 

10 % vacancies in preference to some of their seniors in 

Group D. This would mean that the applicants were appointed 

on the basis of their performance in the Departmental 

examination. Mr.hapatxa during the course of his arguments 

has heavily relied on the letter dated 9.12.1982 and hs 

contended that as that letter was issued on the request 

of the Central Excise and Customs Employees Federation, 

that is binding on the applicants and as the noticewa 

issued to follow the instructions contained in that letter, 

the applicants cannot question the notice to show cause 

against reversion and deconfirrnation. It is true that it is 

common now a days for the employees to fonn associations 

or unions to have adequate bargaining power and enter 

into açreernents with the employer, but that cannot extend 

td' creating estoppel as amongst the individuals or to 

legalise one that is not supportable in law. There is no 

dispute that the rules for recruitment to Group'C' of the 

year 1979 were framed by the President in exercise of 

his power under the proviso to Article 309 of the Constitu... 

tion. The letter dated 9.12.1982 was issued from Central 

Board of E)cCjC and CUstoms,thercforR there can be no doubt 

that the Said letter conveyed executive iflstruCtionS.ProviS_ 

ions of kUj5 framed under Art, 309 cannot be modified by 

executive prder( see AIR  1981 SC 1990-State of Iharashtra 

v. Chandrakant). The administration being alive to this 

position in pera 2 of the letter dated 9.12.1982 stated: 
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Necessary amendment to the Central Excise and 
l6nd Customs Group 'C' posts Recruitment Rules 
is being issued seaate1y. N  

From the counter it would be found that the proposed 

amendment has not yet been made. Therefore, the 

respondents relying on the instructions contained in the let4 

ter dated 9.12.1982 could not say that the appointment of 

the applicants,which were admittedly made in accordance 

with the Rules of 1979,was invalid. In this connection 

it would be pertinent to refer to a decision of the Delhi 

High Court reported in 1970 S.L,R,8(.K.K,Vj v. The Govern... 

ment of Himachal Pradesh) where a similar question arose. 

That case also related to promotion of a certain percentage 

from the subordinate service under a Regulation governing 

the conditions of service. Subsequently instructions 
appointments 

banning appointments and promotions were issued. The /of the 

applicants before the High Court XeExx appointed in a regular 

manner were sought to be invalidated. The High Court 

observed; 

" The appointments which sere made in exercise of 
statutory powers confirming to the mode provided 
by the statute, could not be rendered invalid 
by reason of an executive instruction," 

t is also now the settled position that executive 
not 

instructions can only supplement and/supplant any portion 

of the statutory rules. On reading the letter dated 

9.12.1982 there can be no doubt that it purported to 

modify that part of the 1979 Rules which dealt with promotior 

of Group 'D' staff to Group'C' and substitute another rule. 

Thisin our opinion,was not competent. 
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6. 	For these reasons we hold that Annexu e-6 

is invalid and we quash the same. The applications 

are al wed but w hout Costs. 

ln 
Member (Administrative) Nrnber (JUdCd)r/ 


