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hri Prashant -i i(urr Panda 	: Applic:ant 

-Vorsus- 

Union of India and others 	 ; Respondents 

ior t he .Patriaik, P .Pradhan, 
ivacut:s 

or the Resondents 1 to 4 ; Mr.P..:ohaoatra,staj 
Counsel (Cent on!) 

ior th3 esoondrat Jo.5 	 tarvaj RCth,,-dvo -it 
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crmitted to SOC t 	Jij lJme at?Ye 

2. 	To ho referred to the raorterj or 

3 • 	.hothar Their Lcrdshi7s, v:ish to see tb. air 
CO y C, f 	j J*:12:?Ycs. 
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B.P..PAIEL, VICE CUAIiRJ4AN: 	The reliefs sought by the applicant 

ith.s caae ire to promote him: 

(i) 	As Lo:.er Divisi?rl Clerk(L..J.C.) with effect 

from 9-10-1985 on regular basis ith all 

consecuentja1 benefits 

2clEIre him senior to Pespondent No.5 

2ent 1,111o.6 and to amend the seniority 

accordi rigly; 

how him to sit £ or the Departmental 

iaatjon for TJpper Division Clerks (UDC) 

bald in June, 1989 arid to 	quash 

:ligibility ccaditior-i oi two years 

ar service in the graIe o I4oer 

3L)fl Clec}; 

te him to the rank of UDC if 
rifent 	 been promoted. 

J3riefly stated the facts are that 

ait and Respcac. it 

L .1.1978. But ?espondent No.5 

Both the aL:iica. an2 cpderit 

others were appointed as Lower Division 

30th Januy,82 

'4 



41 
: 3 s 

ccorfinç to the Central Excise and Land 

Customs Department Group 'C',Recrujtment Rules, 179 ; 

100% of the vacancies in the grade of LGer Division 

Clerk to he filled up by Direct recruitment, will be 

reserved for being filled up by Group 'D' employees 

(borne on relular establishment) subject to the 

following conditions namely- 

(a.) 	Selection would be made through a 

departmental examination confined, to 

such Group ID I  employees who fulfil 
the rauirement of the minimum educa-

tional qualification, nsmel y, iatricul .tio 

Or ecuivalent; 

The maximum age for :Dis examination 

;''ould be 45 years (50 years for SCs 

or ST candidates); 

at least five ye coo service in Group '' 

be essential; 

the maximum number of recruits by this 

method could he limited to 10% of the 

vacancies inthe cadre of L.D.Cs occur'jno 

in the year, uufild vaca :cies would 

be carried over. 

Th0 Ceabral oard of Excise and Customs decided vide 

their letter dntcd 9th )ecember, 1982 that 

(a) 	the departmental examination provided in 



the recruitment Rules for the post of 

i.D.C. shall here-aftr bee. qualifyjnc 
one; and 

(b) 	out of  the 10% quota, 5% of vacancies 

in a calender year shall be filled on he 

basis of seniority subject to rejection 
of unfit and the remaining 5% on the 

basiS of a qualifotoc examination ;tth 

typing test to be held departmentally; 

the letner further says that necessary amendment to 

the Central Encisend iand Customs,oroup 'C' posts 

Recruitment i&ules is being  issued separately. The 

applicant has claimed that having had 	the preacribed 

educational qualifjc± Jon of Aatriculaticn-i he apneared 

in the departmental examination conducted in the yesr, 

1984, end he came out successful - 	Ln the  examjaetjn. 

--c also passed the tyoirlci test He has been rightly 

shoun sen 

	

	 n ior to Respondent No.5 in the seiority list 

oi ..3epoy as on 30.6.1984. Respondent No.6 olorigith 

one Shri L.Gouda joined the 13huhyes7ar Collectorate 

on transfer from 	a ollctorte 	19tCe 	iMay, 83.  

2hey :ere proected as t.D.Cs on adhoc oasis with ef act 

I 
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23.12.1983. iespnderit No.6 ,,,)as regularised as L.J.C. 

vide order dated 11-5-1988(Annexure-5) and was given 

notional seniority in tje grade of u.D.0 • as per his 

seniority position in the Grade of 'Sepoy' as on 

1.1.1984 over others appointed on 26-4-1984 and 

9-10-1935 as LaN.Cg This was done on the strength 

of bhe letter of the Central Board of Excise and Cuatoa 

ated 9-12-1982 referred to above and dated 30-7-1987. 

despondent No.5 aloaçwith Jhri. L.Gouda was apoointed 

as L.i).C* on regular basis against the 10% quota 

reserved for Gr'D' departmental staff vide order 

dated 8-13-1985 (-rinexure-3/A). The grievance of the 

ap1icant is that he still continues to be as LJJC 

on A31oc basis As his representations to Rescondent 

o.4 arid to the Board of Central Excise and Customs 

fore no fruit except tat his case would be considered, 

he has ap:roChed the Central Administrative Tribunal 

bareinafter called the Tribunal for the aforesaid 

reliefs. 

3. 	 The dosooriderits No. 1 to 4 have maiotaiaed 

in their written reply that the applicant could not be 

apoi :ted as LDC on regular basis against the 10% çuota 

4 

A 



4 

* 

- 	 L 	 a 

It may be aentiocJ here that it 

stipulated in the letter dated 9-12-82 

7,7 i1e Annexure-R/2 that basing on the 

overrirner1t's decision an amendment to 

i- 	Recruitment Rules, 1979  was beinq 

josued , but no such amendment has yet 

issued by the .iovernmecit. In the 

circumstances recruitment ras made on 

:orit basing on the result of the 

camiation as laid .5,. n in the  

- 	con bnent :ti en 979, vie 

in paL-L4. 	(o) .L 	u::t5i.tJ  

asp ndent to.5','as appointed as L.-' .Clo:k açaint 

in preference to some of his senic s in 

t'D' cadre like Shri K.N.Gouda,Ro.spondent I-s.6 an 

bce applicant on merit basis as p er the result o f 

be examiration This statement appears to have been 

contradicted in paragrn:h -6 of the counter where it 

been mentioned that "There has o ot been any 

vic1etjo oS the ccno's instructions dated 9-12-1982 

aon-2/l (it shea.] 5 be 2/2) "• In this very 

lnT'ticnc to- exceb 

- --- 	 J-J 	 - - 
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art 10% vuota vacancy on merit, b 	cr asin on result 

of the Departmental Examination as per Recruitment 

Rucs,1979,;jthout taking into account the Board's 

lett:er ated 9.12,1982 ,. ..., ". The confusion o 

the stand of the Respondent is further confounded by 

)aracr.h-7 ;hich mentions as follows:- 

It may be here thnt the c .se of Shri 

K.N.Gouda wQs considered and he was 

assigned the right position in the 

light of the Board's circular dated 

9-12-1982 and 30-7-1986 since he was 

much senior in the grade of Sepoy. 
The representatjon of the applicant 

was not considered as he vial, much 

junior to Shri Goucla and didnot come 

into the purview of the consideration 

zone. lurther considering the sariiorir 

position of Shri K. .Couda in thegrade 

of Sepov and, the merit list drawn basinc 

on the result of the examination, the 

case of the Respondent No.5 and"Shri 

Shri Goufa have beenì considered. As such 

questinn of making foom for the aplicant 

does notise. The position of the 

applicant asper the list as 6 while Shri 
..GoudaI  S WS -  fl 

4. 	 The portions of the written renly quoted 

alcve makes it abundantly clear that the Respondents 

do not have a consistent stond in regard to the validity 

o the cfrc- 1ar of the Centr1 Soard of Customs Jntcd 
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9-12-1982 vis-a-vis the Central Excise and Land. 

Customs .Jepartrnent Group'C' Recruitment Rules, 1979, 

It is pertinent to mention horn that as yet this 

ecruitment Rules have not yet been amended though 

the assurance to ammend w:a given as lone back as 

9th Deceml Cr, 1982. 2his L3erich had the occasion to 

e:oni.e the ;o1 4  dito of this Circular of the Centr:1 

Board of Excise and Customs vis-a-vis the Recruitment 

ules in Crig foal Aepllcations 250 and 251 of 199. 

Is C.. 250 of 1989 Resoncjent .b.5 was the apnlicant. 

rho judrmerit wos delivered ine cases on 1.3.1990. 

n paragraoh-5 of the eforesai judgment , this Benca 

held as follows.: 

U••5, see. There isno dispute that the 

rules for recruitment to Gr' C I of the 

ye:r 1979 were framed by the President 

in exercise of his power under the 

proviso to Article 309 of the Constitution. 

The letter :ated  9.12.1982 ,,),as issued 
from Central Board of Excise and Customs, 

therefore, there can be no dcubt that the 

said letter conveyed executive instructions. 

provisions of Rules framed under Art.309 

cannot be modified by executive order 
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(see AIR  11  SC 1990-3tate of Maharasbtra 

V .Cbeairakarit). The administ:atiorx being 

alive to this position in pare 2 of the 

letter dated 9.12.12 stated; 

"Necessary amendment to the Central 
Excise and Land Customs Gruo 'C' 
Posts Recruitment Rules is being 
issued separately". 

rom the counter it .'ould be found that 

the proposed amendment has not yet been 
made. Therefore, the respondents relying 

on the instructions contained in the 

letter dated 9.12.1982 could not say 

tti t the appointment of the applicnnts, 

ohich were admittedly made in accordance 

with the Rules of 1979,vas invalid.In 

this connection it oold be pertinent to 

refer to a decision of the Delhi High 

Court reported in 1970 3.L.R. (I.K.Viz. 

Vs. The Govern'aerit of Himachal ?radesh) 

ohere a siatlar cues: ion arose. That 

case also related to promotion of a 

certain percentage frcta the subordina:e 

service under a Regulation governing the 

cOflditi000 of service.Subseguently 

inotructioriS banning aepoiritments arid 

romotioris were issued.The appointm:o nts 

of the applicants before the High Court 

appointed in a regular manner wer:e sought 

to be invalidated. The High Court 

observed: 

"The aenol ritme rits which u er: c made 
in exercise of statutory powers 
confrming to the aode provided 
by the statute,could not be 
rendered invalid by reason of an 
executive instruCtions. 
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It is also now the settled oosition that 

exeCUtive J 1stYUCtiO tis can  only supplement 

and not supplant any portion of the 

staoutory rules.Cn reeding the letter 

ta 9-12-1982 there can be no doubt that 

it purported to modify that part of the 

1979 RuleS which dealt with proaotion of 

rou 	D' staff to GrOUp 'C' and substitute 

another rule. This, ia our opinion,was 

not csmpetent". 

here is -o reason for Us to hold a different view so 

or as this issue is concerned. e ould li<:e to 

reiterate here that the Recruitment iules would prevail 

over the 3osrd's Circular doted 9-12-1982 which are onl 

executive ioshructtcns. ?he .Secru .tment des h a s 

cater oricaliy stated tht the s electiori woilt be made 

through ad epartmental exatoirlation confind to 	such 

trous 'U' employees who have the prescribed c'naiii ice- 

tS the OTO1jC ant 3 ispu ed the stand 	the 

Respondents in regard to the merit list of the exail •ti 

held in January, 1984, w asked 1r. 1ohaoatra the leer ne:: 

Cou:Isel for the ReaaoLients to produce the result of the 

examicition which 5hri ohapatre ve:y kindly produced 

before us. From th2 result t1td we oticed that 

as many as eight persons toek teis examinaLi 	and there 
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re three papa: s. ccord±riç to the merit list one 

P .i:r 	0000: 	 2i:rt :ioce hovio' 

C:: ohs 2 1: P ho on 3hr1 P .P.oLnai}z :ho bd 

1ace coes to 

k 	 .orhs. Shri t.Gouda 

.o:2h I 	 II arks, Bholanath Iajhi 

:ndenths.5 occupies fifth place with 217 marks, 

:be applicant occupies 6th place with 200 marks, ons 

ri •a1;d 3iriph occupies 7th position with 199 marks 

cOld ;(cobahanosd Oouda (Resoondent No.) occuaies 8th 

	

co: to OOc o:ol ;cnt 	vinc; a ocurad more 

n: 

	

	h: op1ic:nt. But the Respondent No.5 has 

::ocurad less o;rk than the applicant as such he should 

laced bIo: the anol. cont in the sen p 	 iority list. 

a tould therefore, direct 

Lb t t he intc 	30 s 	-i.ty 0:1:0 et thOO:ni  :ot and 

	

to IP. n:I: 	to.': 000Pno I::: 

0:; 2 t C: 	ooy CL the juJ:meat 
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and to cive all concerne-,Ik consecuentja1 benefits accordjnr 

to their revised sTruority. 

6 • 	 The case is aCCOrdjrrT y diSpOSed 

of.No co.Li. 

7. 	 In this CsSc we have heard 

..I(.Ptaj1, tee lia fled Counsel for the applicant and 

Mr. P.i'.MohatDatra the le reed Additional Stacidina 

Counsel(Central) for the Cespoadeat Jo. 1 to.4 and 

Mr. Antaryami Rath the lerned Counsel for the 

Res')endent lo5. 

Allmi 

. . 

VICE Ct-IAIRMN 

R,C~ 
.•..•••.•.e••. 

Central dii s tr bive iribunal, 
u tecb Cecicb: i 


