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CENTAL ADMINISTtTIVE T RIBUNAL 
p 
	 cur: AC K BENCH, flT C K. 

ciciLAL, 4-:FLjITIQN NQ11 QE 1989. 

Jat.e of decision : 9th Noveiber, 1990. 

i.f.Mohaatra 	 . Applicant 

Versus 

Union of India and others 	: Respondents. 

For the applicant 

Jor the Repcndents 

N/s J.)as, B. .Triathy, 
B ..( .ahoo, K .P .Mis ra, 
S .K.Purohit,Advocate 

Mr. Ashok ohanty, Stang 
Counsel ( Railway Adminfttratior 
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iHE HDN 'BiE iR • B .R . TEL VI0CNAIR 

AND 

THE i-ION 1 BJJE Mi. • N .SENGU?TA, 	(JuDIcL-w) 

..•...... 

4hether reoorters of local papers may he allowed 
to see the judment ? Yes. 

2. 	To be referred to the reporters or Not?/m. 

3 • 	Whether Their Lordships wish to see the fair doov 
of the judgment ? Yes. 

.. . 
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JUJG ii 	h T 

N 	 (juIc ILs) 	The ap 1 Ecant w 	 ia as working as Head ster 

in the Mixed High Schrnl,Khurda fo:..d • 1ile hol:ing that 

post a Disciplinary Proceedin. was ordered to be started 

against him by the General ianager,S.. Ratlway. The 

said General jjanager, J ..dailway apointed the ncuiry 

Officer and also the presenting officer. There wera seven 

articles o: charges. The encisiry officer in her reporr 

dated 29.11.1985 found that all the seven artioleu o 

charge were proved. 'miter receipt of the report 	the 

ereeiry olficer the General ianager by his order dated 

13.6.1986 vide nne:ure-4 to the application, ?asse3 an 

order comoulsorily retiring the applicant from service. 

çairist this order of cDmpulsory retirement the 

applicant )refrred an appeal to the Railway doard vide 

-nnexure-6 to the aplication. ri the Liemoraedum of aee1 

the ao:licacit made some aLl gations aqainst the merrier 

in !nich the ericrsiry was made.ad  conducted by the 

eniisy officer and also he uestioned the ProPriety of 

the order of comoulsory retirement passed by the Gerier-al 

tinoger, south asterQ Railway. The Railway 3oad o 

receipt of the 1emoraridurfl of appeal cctme to the coriclusson 

that the findings of the enguiry officer could h­e accepted 

but has aver, the GeneLal Reneger had rio authority to 
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pass an order of compulsory retirement, -L 	Lhare being 

no Jelegation of the power to i -nose that Qunish:1ent to 

the General Janager. .L1he Railway Boar .1 while setting 

aside the order of compulsory retirenent passed the 

impugned order of removal from service. The case of the - 
applicant further is that t1e filing of the presant 

application and after filing of the apHeal to the ail:ay 

BOaL-d, he had challenged the order of corn ulsor ratirernerit 

passed by the General 1anager by filing an anolication 

in this Tribunal numbered as O.A. No.196 of 1987. 2hat 

the application was filed as the appeal to the RaiLay 

Board had not been disoosed of within six months from 

the date of 	presenting the same. During the pendency 

of that 	No 196 of 1987, the impugned order was 

oassed by the Railway Board. 

2. 	 The Railway dcninistration in its counter 

has raise various coritenti ns challenging the prayer 

of the applicant but substantially the case of the 

ailway dministrat ion is that as the aoplicant w a found 

guilty, after enquiry,of iiisappropriat ion and other like 

delincuenc 

/ 

he had to be removed from service to safeguard 
O 

the interestS of the .Jministration and also pall thoe 

connected with the School. They have also ret 1  the 

ailegstions made byt he application against the enq:Pry 

o:ficer. 

3 • 	 e havo heard Pr • 11,11.2 .djsra learned 

Counsel for the applicant and Llt. rishok Mohanty learned 

I 
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3tandig Counsel (Railway Administrotio:) for the 

Pespondents and cerused the relevant documents. iit.ijsr 

has:. urged that the order of the General iiariager 

comoulsorily retiring him from service was bad in as 

much as no co.-  of the encuiry report was suplied to the 

aolicont.e do not find it necessary to discuss this 

coabention of lit. 1jsra becnuse,whatever be the  reason 

the order of the Jeneral LIanager is nolonger existing 

ariP bus been set aside. 

5. 	It has next been contended by ir. M.isra that the 

hailay Board to whom the appeal was made had not noticed 

him to appe:r before them or make submission in support 

0f the grounds mentioned by him in the Aemorandum of 

his ap eal • It is true that no where in t he Rules 

relating to appeals in Disciplinary proceedings is there 

an express mention of an opportunity of personal hearing 

heiric given but such a right is really inherent in the 

right of appeal. An appeal is to be distinguished from 

a reresentabion, a representation may be made either 

orally or in writing but unless a perofl is allowed to 

have his full say in the matter of a challenge against 

an order, the right of appeal will become iliusory.Here 

another contention of Mr.Misra may be noticed and that 

is, as the punishment awarded by the General l4anager 

as enhanced from compulsory retirement to removal 

from service, a personal hearing was imperative under 

the hallway servants Discipithe and i-topeal Rules, 1968 

ie ar: unable to counteance this argument of P1r.1isra for 
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tee Si rlr)le easOr hau tfle Ril y ord .,.,as of th 

ojnl'm that the ene;a1 anager had no jurisdictta ia 

)aSs an order of compulsory retirement. The law is that 

if so:iiething fr:mrn its very inception is illegal ad vid, 

it loes net fiY legally exist. Enhancement can only be rade 

of a eunishnent which legally exis Therefore, the order 

passed by the Railway Board is no-: as enhancement of the 

puishm 	asc ent 	rJ n 	 ed by the Ceriesal iianager. 

6. 	 Rverting back to the auention seether 

the order passed by the Railway iioard without affording 

the appi cent an oec)ortuntl;'J-Df beino heard can be 

sustained, we would say that the answer is definitely 

in the nec ative, Lir. idisra has a iso raised many other 

)oints such as jurisdiction of the General anager to 

initiate a Cisciplinary Proceeding and frame chares agait 

the applicant whose appointinc: authority was Raliwa  k3oard 

and nhe(General Mdnnger) and also about the conTuct of the 

engu:ry officer who was entrusted to eecTu:Lr€ into the 

Charges levelled against the aenlicant, Jr. Misr,L'-

col -itenti a is tht the appointing authority alone is 

empowered. to draw up charges and initiate a Jisci)1.inary 

)roceedicig and not an aut:ority subn:diiete to it. 'or 

what we are going direct, we wouli mfraia from expressing 

any opinion on thse contentionsofIlisen exceot 

making mention of a decision of 	Court in the case 

of Steel Authority of India Vs. Presiding Officer, labour 

Court reported in AIR 1980 SC 2054 where the ciestion 

whether there can be a deie;tic;fl by the Government of 
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certain powers relating to inciplinary Proceeding carneu) 

for CO 11S iderat ion. 

7. 	in view of the discussions made above, we would 

cuasb the impugned order of removal passed by the Rail.:ay 

Board and remit the case back to it. Before the t.ailsay 

oa:d the aplicint would be at liberty to raisE the 

contentions relating to illegalities in the conduct of 

the enquiry, the legality of the fra:riing 6f charges by 

the general iianager and about the adequacy or otherwise 

of the evidence in support of the charges levelled 

anst him(the applicant). the application succeeds to 

the extent stated above, but we would not oass any order 

as to costs. 

9i11 1/ 
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