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.)ate of decision: 	--d 

	

Shri Naqes;ar Ti'ary 	 Applicant 

V 2r su s 

	

tJnj:n 0J India and others 	;Responderits 

For the applicant 

-o: thn Respondents 

: M/s.J.i.Mjsr and 
isra, 

bdVOC:t5. 

: Mr. shok ohanty, 
Sr .Sttiria Counsel 

C 0 R A M; 

THS H0JJ BEE M • B .R 	VIC C?AIRAJ 

A N D 

THB :-iow' BLE M. :J.S flI?TA, iEiiR(JU3ICL-L) 

'hether reporters of locl papers uy bc. 
aflouo:i La 3e the fair copy of the judgrner., 
Y.ss. 

2. 	 To be referred to the reporters or not?O 

Whether Their Lordshis wish to sea the :air 
copy of the judgment??cs. 
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Earlicr the applcJflF who was a. 
St 4tion 

Master, Bamrai the distrjc: o 
Under the Sot 	

pr 	d a 	t for unaut orj,3d 	sence from duty 
pena1 	of removal from service ws imposed os irn 

Lve 	t1i Oejitr. 	
Ive T rjuir 

. 	
Tr4hua1) in Origin1 Apnir 

. 89 of 136, The Tribunal after having h:  
Paies vide their judgment dted 3O.11.17ash 

qu  h pea- 	
d 	Cas af 

tth 	
timetable for eedjtjous dlspo5;ul 

proceeding. Accordjn,  to the aforesiä ders of -the  
ribunai, the s?icant appr boore th 

.4 on 19th December, 1987. Oij i
9 1.1%; h 

hi 	ly 	Asne,re_5 
in which he reested the 

autoritjes to exonerate him of the charges .Enu iry 

	

was entrusted to thessi 	
Jupj 

Jhakradharpur, cuth Eastern Railwaj sbth has baen 

ileaded as O5p5:. oi N,6. Ther was onL - 
Oi 

Charge which fins as foLlws:uThat the said Sri 
sri wjj 	Cijr 	

COjtted sai:L 
mjscondu ct,in that hohas been unautiiorisedlybs5: 

uy drom 26.11.12u The encuir
y oficor ssbmjtt 

-'s resort dated 24,5,1988 hO1dj 
	th 	'scr 

silty o uLauthorj5ed absence from duty with ef 
Oct 

from 26.1,12 
Vide Annexur7 
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a.urity i.e. Divisic nal Operating Super iriteriderit, 

South Eastern Railway, Chakradharpur, Rerpotideab No.4 

accepted the findirs of the enquiry officer and  

imposed the punishment 0± removal from service 
order 

a disciplinary measure vide/dated 30.5.18(Annexure-8) 

The applicant appealed to the Senior Divieio:tol 

Cperati r Super iritendent, South Eastern Railway, 

Chakradhaxpr, qho is the Appellate Attority, against 

the order passed by the Disciplinary Authority.The 

appellate authority rejected the appeal and allowed 

the punishment to stand vide order dated 12.8.18 

(Anrlexure-9series). The applicant ha moved the 

Tribunal for orders quashing the enc;uiry report 

dated 24.5.1988(Anriexure-7) and the order of removal 

Vide-Annexure-8) and to allow the application with 

costs. 

2. 	 'de have heard Mr. J.K.Misra, the learned 

Counsel for the applicant and Mr. Ashok Mohanty, ;he 

learned Genior Standir Counsel (Railway Admninistratiu) 

for the Respondents and gone through the relevant 

records, including the written reply of the Resoidnrits. 

Mr. Misre has urged that the applicant duly ask-d for 

the cooies of the relevant documents vide his letter 

addressed to the D.O.S.,Scuth Eastern Railnay,CharadharpuI 

d:ted 4.4.1985(trrnexUre-l) only document at l.d arid e 
at 

 were supplied to him but not thedocu, entstem 	to 

c.'The Disciplinary Authority also did not assign any 

reason for non suppiy of these documents despite the 



In 

direction of he ribueal in of inal -ol:.ti a c. 

89 of 1986. He had duly supal Led to the Dep:tment 

ties DeLlical Certificate obtained from i)r.$ .V.Prasaj 

and Dr. 0. .0 .Prasad and also f urnished the Peoto 

copies ofi 19.1.1988. Olte Mishra has further urged 

that the ennuiry officer started the en. 1 iry 

withth eaamiaati:n ci ties epn1Lcat end not with 

any Departmental witnesses. This, has accorji: a to 

hr. Disr,seriousiy jeopardised the interest of the 

a)_L.Cesb. As the iJeparrinent has marked his Attendance 

as sick in the register, his absence cannot he treated 

ueaut.o rised. Dr. ::i:,r T, ban further contanded that the 

enu :ry a conHinuod it Jharsgud instead of Chakr. dharput 

and thf5preJUd1C.the applicant. Accordirg to Dr.Dlsai the 

only witness ex,m1r1ed on hehalf of the Department was 

adent No.5 who could not say uride: w base diracti: a 

the applicant ;as marked absent from 26.5.1964 to 3.9. 

l5. The 0.esp:nden5 has further stated in his evidence 

that there a re no documents or materials with tine 

:esil.'?ay Administraion to make the entry in the Muster 

coil tbattha aelic at was to be trentol as absent from 

duty with effec tfrom 26.5.1984 to 3.9.985. Acconahing 

to Dr. Dlsra 0.e;. cleat ho.5 has further staL:ed that 

the applicant continued to remain sick and rnsumcad. work 

arid finally after 7 to 8 months when he dfd nn resume 

Idlutyhe  reported the matter :to Respondent No.3. According 

to i.r. ilisra there were no material a ith the Depa:ctrnent 

to :nakr the aeplic nt absent from 26.5.94 to 3.9.85. 
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The examirtii oi the apolicnt before any other 

witness on babalf of Jepa:tment is bai in law arid 

bes vitiated the proceedings and offended the normal 

rule of 1 . lr .Misrj has farthe: co tended that the 

er1qcry baa 1acoa ccaucei in a perfunctory manner and 

without 	any conformity with law arid that the 

2esponent .fc.5 the solo of the )opartrnt had 

rnalafi:3e lnt 	a  iteicah  ba 	 is 

evident from is statem nt and conduct.Mr.Mjsra has 

further averred th L the ao:licarit ha bri J eel aaa:i fit 

with ef ect ±rzml 18.9..985 aa.1 ho has reoo:ted to join 

his duty.In sort, accordiso tc :r.:isrs the applicant is 

entitled to ho reinstated wish Ia 	a 1. irirs, wages, 

promotions and/os any ethos b 	flIts .Ia has also cited 

th(z:, judgment in Central Railway Vs. RagI-iubir 3cran 

renoLted in 1983 (II)LiJ,Fage-26 and urged that the 

Department no.01 	ot coly n 	ev 	- I inst but 

to prove it affirmatively that the employee iS  guflty 

of the char a r inled.Askirig Respondent to appear first 

and examinati a Of his witness 	wttI:aj 	'aur en 

nsp.ndent to orovo the 	aotive that he was 

not absent in an autoorisea nnaer .nother judgment 

cited by Ir.Iisrn was the one in the cane of 

:ab:niai, Village Accountant Vs • Plc :)eputy 

Commissi:eer,Kodagu ltadiIzari 0ad others rc 	te11 in 

1984(2)3L,Page-278(para-8). In this Cane the order 

of dinmioaai baa Le:a not osidc.ThIS judgment makes it 

c1Ct that pceseritatj 	0ffjcer th riO circumstances 



can be a witness against the delinquent official 

Mr. Misra bJ 	-L2 	rgcd thet the orders passed 

by the disci;linary authority imposing. the penalty 

and the order 01. :.uell to ut ority rejecting the 

appeal are not reasoned orders and should, as such 

be qushad.r.. bck Mort:' os tu otbor band has 

miintain that due opportuhity has been afforded to the 

apclicant as directed by the Tribunal in their judent 

in the previous case and that exanmnation of the 

applicant beore the Do.:' tieritai witness in no way 

prejudiced the applicant.The deriovo enquiry has been 

conducted with due regard to the rules and pLocedure. 

Accurdirig to Mr.Mohanty the applicant filed a medical 

certificste only on O.3.j85 ±or the iirst time for 

the purpose of as:ing for adjournment before the enqufry 

officer .Acaording to him at no point of time the 

applicant reported himself to bee xamined by the Railway 

doctor as Per rules and obtained any certificate from 

him.The plea of the applicant that it was for the 

Railway Admjnuistrtjoa to come to him with Railway doctor 

to examine him is, according to Mr. Mohapatra, utterly 

and whilly u acceptahle.This is notrmitted by any 

rule.14rl Mohanty has also said that all the relevant 

documents on the basis oi which the charge was framed 

were duly supplied to the applicarit.The consistent stare. 

of the Railway authorities is that the applicant 

has not submitted any application or medical certifjcte  

prior to 20.3. 15 anD the Respondents not 

beirip in possession or aware of any other documents 
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coul not r'v-  n•e - v 1ah1o th. :arne to the epiicant. 

In short,accordiriçi to Mr. Mohanty the arlicant reitter 

ap.l1ed for leave norge: any sick certific::te and 

remaiied absent from duty without any intimation.e 

refrain giving ourdecisirl on the vari us poits 

raised by the parties to the case because whIle goino 

through the documents particuleniv the order of the 

1;isciplinary Authority ci .ted 30.5. 1988 (Armexure-8) 

we hve cot iced that a cory of the ecuiry r ecort 

e order 	 e 	eltywas :closed with t 	 ha  

which dourly S ows that copy of the enquiry report 

'had riot been supplied to the applicunt bif ore the 
on 

disciplinary authority irnposedjhirn the cenalty of 

removal from service. ThIs has prevented the applicant 

from making tbzoz representation against the enquiry 

report aril as such the principle of natural justice 

has been violated as has been held by the Pull Bench 

of the Tribunal in their jud.. erit in the case of 

Preranath K.Sharma Vs. Uniunof India and others reported 

in 1988(3)SLJ 449 and the Judgment of Hon'ble Suprorne 

2ourt in the case of Mohd.Ramzan V.Uniori of India 

and others peported in 1990(3)Judgments today 456. 

We wold therefore quash the order of the disciplinary 

a thority icposing the penalty of remov1 from service 

i.e. Arinexure-8 and also the order of appe late 

aut oritY dated 12.8.1963 rejecting the appeal as 

at AnneXure9SetieS and remitt the case to the 

disciplinary authority to supply a copy of the enouiry 

reoort and give an opportunity to the applicant to 

make his reorespritati 	if afl 	ch 



'p  
coasijer before pas.sing appropriate order, if he ants 

to proceed with the enquiry frota that stage. It is 

upto him to proceed with the enquiry or not.1e have 

ref rained from giving our decision on the varioss 

averments made by the parties to the case lest it 

should prejudice the case of the applicant before the 

flasiolinesy authority who may consider the case 

afresh from t e stage of supply of a copy of the 

enquiry report.As the Disciplinary proceeda-ig hs 

alra idy long time resultiLT in two cases before 

the T±jbua1 we would direct that the matter should 

be f knalised as early as possible, at any rate within 

tao months f rom the date of receipt of a copy of the 

i  	 ianl 	. 	sta.judaent. 2}i C 	i 	corfi jl d  

VICE CIAIfiAN 


