CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTCK BENCH2CULTACK

ORICINAL APP.IC TI_N NOs: 107 OF 1939
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Shri Nageswar Tiwary : Applicant

Union of India and others :Respondents
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M/s.J.K.Misra and
NeC oliisra,
Agvoc:tes.

For the gpplicant

-or the Respondents 3 Mr. Ashok lohanty,
Sr.Standing Counsel

C OR A M:
THE HON'BEE MRe B.R.-PATEL,VICZ CHAIRMAN
A ND
THE HON'BLE MRe N.SENGUPTA, MEMBER (JUDICIAL)
1. dhether reporters of local papers may be
allowed to s=2e the fair copy of the judgmerd ,
| Yase
‘ 2 To be referred to t he r eporters or not? NO
3. Whether Their Lordships wish to see the fair

copy of the judoment?¥es.
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B.R.PAIJL,VICE CHAIRMAN2 Earlier the applicant who was afn

A

ASsistant Station Haster,Bamra in the district of
>ambalpur under the South Castern Railway was Proceeded
against for Unautorised._ absence from duty ang
Penalty of removal fronp Service was imposed on him,

et 3 .. L o e U T T AT 2 4 b K1 L 4
He nadga moved e Centr s Alministr o e Tr

No., 89 of 1986. The Tribunal after having heard the

a
;
-
D
6]
<
e
Q
@
d-
e
D
=
H
s
=
3
o)
=

ment dated 30.11.1987 quashed

proceeding, According to the aforesid erders of ithe

Tribunal, the Pplicant aPpear=d before the Respondent

©e4 on 18th December, 1987. On 19.1.193, he submitteq
his reply vide Annexure-5 in which he Tequested the
authorities to €xonerate him of the Charges.Enquiry

Was entrusted to the AsSsistant Operati

C1lng ;m;wr;;tencent

Chakradharpur,ﬁcuth Eastern Railway wha has been

inpleaded as L‘i(}sp;;g;on; 1,7;;65. Ther ’as only one art-
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of charge which runs as follws:"That the saiad shri
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& :guc;i;¢img as ASM/BMB committed serious

[

misconduct, in that hehas been unauthorisedly absentinc
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Lrom duty from 26‘11.1982". The encuirvy officer submitted
- 8 o

his report dategd 24.5.,1988 holding the applicant

guilty of unauthorised absence from duty with effect

from 26.11.1982 Vide Anne
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Authority i.e. Divisional Operating Superintendent,
South Eastern Railway,Chakradharpur,Respondent No.4
accepted the findings of the enquiry officer amd
imposed the punishment of removal from service as
order
a disciplinary measure videMated 30.5.1988 (Annexure-8) .
The applicant appealed to the Senior Divisional
Cperating Superintendent, South Eastern Railway,
Chakradhamr,who is the Appellate aathority, against
the o rder passed by the Disciplinary Authority.The
appellate authority rejected the appeal and allowed
the punishment to stand vide order dated 12.8.1988
(Annexure-9series). The applicant has moved the
Tribunal for orders gquashing thé enquiry report
dated 24.5.1988 (Annexure-7) and the order of removal
Vide-Annexure-8) and to allow the application with

costs.

20 Wwe have heard Mr. J.K.Misra, the learned
Counsel for the applicant and Mr. Ashok Mohanty, the
learned Senior Standing Counsel (Railway aAdmninistratien)
for the Respondents and gone through the relevant

records, including the written reply of the Respoundents.

Mr. Misra has urged that the applicant duly asked for

the copies of the relevant documents vide his letter
addressed to the D.0.5.,3cuth Eastern Railway,Chakradharpur

d-ted 4.4.1985(Annexure-1) only document at s5l.& and e

fa to

were supplied to him but not the docu@entgétem Nos «
c.' The Disciplinary Authority also did not assign any

; -« despite the
reason for non supply of these documents desSpPl
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direction of the Tribunal in Original Applicaticn No.
89 of 1986. He had duly supplied to the Department
the Medical Certificate obtained from Dr.S.V.Prasad
and Dr. R.LCePrasad and also furnished the Photo {
copies oA 19.1.1988. Mr. Mishra has further urged ‘
uxgER that the encuiry officer started the encuiry
“withcthe examination of the applicaht and not with

any Departmental witnesses. This, has according to

Mre Misrg seriously jeopardised the interest of the
applicaat. As the Deparrment'has marked his Attendance

as sick in the register, his absence cannot be treated as
unautio rised, Mr. Misra has further contended that the
encuiry was continued gt Jharsguda instead of Chakradharpur
and thisprejudicedthe applicant. According to Mr.¥isa the
only witness examined on behalf of the Department was
Respondent No.5 who could not say under whose directicn
the applicant was marked absent from 26.5.1984 to 3.9,
1985. The Responden&ﬁihas further stated in his evidence
that there are no documents or materials with the

Railway Administration to make the entry in the Muster

Reoll thatthe applicnt was to be tréated as absent from
duty with effec t from 26.5.1984 to 3.9.1985. According

to Mr. Misra Respcndent No.5 has further stated that

the applicant continued to remain sick and resumed work

and finally after 7 to 8 months when he did not resume

duty pe reported thé matter -to: Respdndent No.3. According

to Mr. Misra there were no material with the Department

to makr the applicant absent from 26.5.84 to 3.9.85.
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The examination of the applicant before any other
witness on behalf of Department is bad in law and

has vitiaﬁed the proceedings and cffended the normal
rule of 1 aw. Mr.Misra has further contended that the
enquiry has been conducted in a perfunctory manner and
without any conformity with law and that the

Respondent No.5 the sole witness of the Department had
malafide iatention to harass the applicant which is
evident from his statement and conduct.Mr.Misra has
further averred that the applicant has been declared fit
with effect from 18.2.1985 and he has reported to join
his duty.In short, according to Mr.Misra the applicant is
entitled to be reinstated with back salaries,wages,
promotions and/or any cother benefits.He has also cited
the judgment in Central Railway Vs. Raghubir Saran
reported in 1983 (IX)LLJ,Page-26 and urged that the
Department should not only lead evijence Zirst but

to prove it affirma@ively that the employee is guilty

of the charge framed.Asking Respondent to appear first
and examination of his witness was putting the burden

on Respondent to prove the negative that he was

not absent in an authorised manner .Another judgment
cited by Mr.Misra was the one in the case of
M.l.Kaeshava, Village Accomntant Vs. The Deputy

Commissioner, Kodagu Madikari and others reported in

1984 (2)SLR, Page=-278 (para-8). In this case thé order
of dismissal has been set aside.This judgment makes it

I : g ir stances
Clear that presentatimn officer in no circums
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can be a witness against the delinguent official

Mr. Misra has finally urged that the orders passed

by the disciplinary authority imposing the penalty

and the order of Appellate Aut ority rejecting the
appeal ere not reasoned orders and should, as such

be quashed.Mr.Ashok Mohanty on the other hand has
maintained that due opportuhity has been afforded to the
applicant as directed by the Tribunal in their judgment
in the previous case and that examination of the
applicant before the Dgpartmental witness in no way
prejudiced the applicant.The denovo enquiry has been
conducted with due regard to the rules and procedure.
According to Mr.Mohanty the applicant filed a medical
certificate enly on 20.,3.1985 for the first time for‘
the purpose of asking for adjournment before the enquiry
officer .According to him at no point of time the
applicant reported himself to be e xamined by the Railway
doctor as per rules and obtained any certificate from
him.The plea of the applicant that it was for the
Railway Administration to come to him with Railway doctor
to examine him is, according to Mr. Mohapatra,utterly

and whillly unacceptable.This is notpermitted by any
rule.Mr} Mohanty has also said that all the relevant
documents on the basis of which the charge was framed
were duly supplied to the applicant.The consistent stand
of the Railway authorities is that the spplicant

has not submitted any application or medical certificate

prior to 20.3. 195 and the Respondents not

@mAfl’/, being in possession or aware of any other documents
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Ap//’ make his représentation if any,whiCh
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could not have made available the same to the applicant.

In short,according to Mr. Mohanty the applieant neither
applied for leave nor gaves any sick certificate and
remaiped absent from @luty without any intimation.ie
refrain giving our d ecisicn on the vari us points
raised by the parties to the case because while going
through the documents particularly the order of the
Disciplinary Authority dated 30.5.1988(Annexure-8) ,
we have noticed that a copy of the encuiry report

was enclosed with the order imposing the penalty
which clearly s'ows that copy of the enquiry report. e
had not been supplied td thé applicant before the
disciplinary authority impose&?%im the penalty of
removal from service. This has prevented the applicant
from making tdsse representation against the enquiry
report and as such the principle oi natural justice
has been violated Ba has been held by the Full Bench
of the Tribunal in their jud; ent in the case of
Premnath K.Sharma Vs. Unicnof India and others reported
in 1988 (3)SLJ 449 and the Judgment of Hon'ble Supreme
Court in the case of Mohd.Ramzan V&.Union of India

and others peported in 1990 (3)Judgments today 456.

We wolld ther=fore quash the order of the disciplinary
a thority imposing the penalty of removsy from service
i.e. Annexure-8 and also the order of appe late

aut ority dated 12.8.1988 rejecting the appeal as
at Annexure-9series and remitt the case to the

disciplinary authority to supply a copy of the encuiry

report and give an opportunity to the applicant to

he should




consider before passing appropriate order, if he vants
to proceed with the enquiry from that stage. It is
upto him to proceed with the enquiry or not.We have
refraingd from giving our decision on the various
averments made by the parties to the case lest it
should prejudice thec:ase'of the applicant before the
disciplinary authority who hayi consider the case
afresh from tne stage of supply of a copy of the
enguiry report.As the Disciplinary proceeding has
taken already long time resulting in two cases before
the Diibunal we would direct that the matter should
be finalised as early as possible, at any rate within
two months from the date of receipt of a copy of the

judgment . This case is accordingly disposed of .No costs.

MEMBER (JUDICIAL)




