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Versus

Unicn of India and others a6 Respomlents

the

applicants M/s. B.Pal,D.B.Das,
O.N «Ghosh, Advoc:ates.

Respondentss Mr.Telalai, Addl .Standing Couns
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AN D
THE HONOURABLE MR N.SENGUPTA, MEMBER (JUDICIAL)

Whether reporters of local papers may te permitte
to see the Judgment?Yes.

Td bereferred to the reporters or not:
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JUpGgMENT

BeR PATEL, VICE-CHATIRMAN S Briefly stated the facts are that the
applicant was promoted to the Post of Junior Accounts
Officer with effect from 2.1.1980 consecuent upon his
success in the SAS examination held for the Dandakaranya
Devalr ment Authority(DDA) in the year 1979.The Promotional
post of Junior Accounts Officer (JAO) is the post of Pay &
Accounts Officer,. One of the Pay and Accounts Cfficers,

Shri BZ.3.Nayak placed at Sl.No.6 in the gradation list at
Annexure=-A/1 retired on 31.12.87 and a post of Pay & AccountsT
OF ficer (PAC) fell vacant on 1.1.1983 to be filled u» by one
of the Jals. The applicant's case is that he was the ‘

senior most amongst the JAOs as per the gralation list 1
at Annexure-l and as such was entitled to be promoted to
the Post of PAO with effect from 1.1.1983. As the
Respondents have not promoted him to the post of Pay &

Accounts Officer he has apnroached the Tribunal for

cuashine the order No. FA/Admn.I11/2661 dated 6.1.1983

issued by the Office of the Financigl Adviser amd Chief
Accounts Cfficer,Pandakaranya Development Authority,
Jagadalpur (MP), a copy of which is at Annexure-3/8 and R/1
and for directing the Respondents to consider the

applicant's case for promotion to the post of P.A.0.
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on the basis of seniority @& a regular measure.

2e The Respondents have contested the right
of the applicant for promoticn mainly on the following
grounds; (1) promotion to higher post is not a matter of
right; (2) none of his juniors has superseded him as
such he has no grievance;(3) the service conditiongof the
applicant have not been violated and none of the existing
right4has been affected;(4) Government is not bound t
promote the apnlicant amd there is no administrative neéd
now for the post of Pay & Accounts Officer to which the
applicant claims promoticn as mot of the staff of the
project are surrendered and posts abolished due &o
reduction in the work of the pf¥eject. The Post of Pay

and Accounts Officer which-:fell vacant on the
retirement of Shri B.B.Nayak has been abo¥lshed with
effect from 1.1.1988 by ofder dated 5.1.1988 vide

Annexure=R/1 .

[ We have Heard Mr. Bes.Pal the learned

Counsel for the applicant and Mr. Tahali Dalai the learned
Additicnal Standing Counsel (Central) for the resoondents
and carefully gone through the relevant papers., Mr.Pal
has contested the submission of the Respondents that the

posts of Pay & Accounts Officer had been abolished vide
Annexure-=R/1. The @round urged by him is that had the

post been abolished on 5.1.1988, the applicant should

have been informed of it on 6e1, 1988

pad ="

when the Memo
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dated 6.1.1988 was issued to the applicant. He has
further contended that neither the Respondent No.2
nor Regpondent Noe3 has the authority to abolish the

pPost of Pay & Accounts Officer which is a Gr.'E!

gazetted post. Accoréing to him res_ondent No.2 has
het been declared as Head of the Department .Heads of

the department can create and abolish posts in Grl.'ct

and 'D*! only, Annexure—R/i,according to Mr.Pal, makes
out a case of retrospective abolition of t he posts
only to deny the applicant his right for promotion.

In this connection Mr.Pal has cited the cases of Shri
Ke.J.Raisinghani, and T«KeJayadevan both Junior Accounts
Officer who have been promoted to the rank of Péy

and Accounts Officers vide order dated 31.7.1987

(Annexure=-A/2) and by @ixds order dated 23+49.187 (Annexure

2/3) . He has also drawn our a&tention to Annexure=A/5
which is anOffice order dated 17th August, 1987 promoting
two officers to thre rank of Assistant Executive Officers .
His plea is that in ordinary course the case of the
applicant should be considered for promotion against

the vacancy caused by the retirement of Shri B.B.Nayak
when the above menticned officers had been promoted
immedictely before that, Denial of opportunities for
promoticn to the applicant is the result of a pick and

choose policy adopted and discrgéminatory treatment meted

hpdws—""
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out b the applicant., Mr. Dalai on the other hand has
c.ontendEd that it is the prerogative of the administrdt ion
to £illup a vacancy or not to fillt it up. On consideration
of the reductiop of work the D.J.A. did not think it
necessary to £i11 u» the vacancy caused by the

retirement of Shri Nayak and as per the policy and

gradual reduction in the Staff Strength , in keeping

with the r eduction in work the respondents abolished

the iy post of Pay & Accounts Officer ont her etirement

of the incumbent. As no Junior has been promoted to

the r ank of Pay & Accounts Officer in supersession of

the applicant's claim for promotion , the applicant had
no grievance and the application should be dismissed
with costse. Mr. Dalai has also taken the plea that the
@plicati.on_xnzas barred by limitatim Under Section 2}

of the Administrative Tribunals Act, 1985.

4. Before coming to the merit of the case

we consider it necessary to examine the question of
limitation. The impugned order i.e. Annexure-3/8 is
dated 6.1.1988 .zgz‘fice Order at Annexure-R/l abolishing
ohe post of Pay & Accounts Officer which has given

rise to the grievance of the applicant is dated 5.1.1988.
The application has been filed on 19.2.1988 i.e. within
two months of the dssue of the impugned order, ks such

we have no hesitation in ruling tha the case is not
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barred by limitation.

5. The order dated 5.1.1988 abolishing
one post of Pay & Accounts Officer/AFA has been issued
with the approval of respondent No.3 f romt he office

of the respondent No.3. No Government order has been

produced by the respondents to show that respondent

Noe.2 has been empowered to abolish Group 'B' gazetted

Posts., They have however, referred to para C-I of
annexure to Office Memorandum No. 1/8/87-CS-III dated
30.4.1987 (Annexure-A/8) which is general instructions
issued by the Government to deal with the stafiff

rendered surplus due to various development and as

such canuot be construed to have authorised respondent |
Sk /

Ho.2 for issuing order abolishing any Post. We would 1
N\

therefore agree with Mr. Pal tiet no reliance can be
placed on this order and the post wolld have to be 1

assumed to be available from 1.1.1988,.However , as

Mr. Dalaj has averred it is the prerogative of the
respondents to fill up a vacancy or not to do so.

We do appreciate the stand taken by the respondents
that since the Dandakaranya Development Project is in
the p rocess of normalisation ,existing postshave got

to be reviewed and r educed at all levels commensurate

with availabidity of;work. The project work’as has been

PN
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menticned by Mr. Dalai is being progressively reduced
which has its effect on the staff strength of all

HDepartments of the Dandakaranya Development Authority,
Moreover none of the juniors of the applicant has been
promoted superseding the claims of the applicant for
such promotion.Non-filling of the Post of Pay & Accounts
Officer in no way, in our c¢pinion, adversely affect the
existing service conditions oﬁ'the applicant. At the
cost of the repetition we would like to say that it

.5 u» to the administration to fillup the vacancy or

j=N

a0t to 4o so depending on the work load existing at
a particular time. However, since two of the Junior
accounts Cificers have been promoted to the rank of
Pay & Accounts Cfficer/AFA, a few months earlier to
31.12.1987, the Respondents should consider the case

’

of the apnlicant for promotion to the Post of Pay Accounts
Officer according to the recruitment rules in order to
avoid any ch.rge of discrimination. This, in ocur opinion
fosr
would e in the interest of justice and fair play.
A
A meeting of the DPC may be convened within three months
from the date of receipt of a copy of this judgment to

consider the apnlicant's case for promotion as aforesaid.

e This case 1is acc. ' . 415005@5 of .No costs.

/M,/ 54 Sty ‘
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MEMBEx (JUDICIAL)

VICE CHAIRMAN
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PETITION FOr sPuClal LiaVi TO APPAL (C YN0 Y 34 o 192
{Petition under Article T8 of the Constitution Of
India fpom the Special leave to appeal to the Supreme
Court from the Judgment and Order dated 3i*rmay 141)
____ of the High Cours—of Cenal _Aabminidv
THurunt] Cutoaic  [Bemeh  Cugrack Inm o Aneés __;7
1488 ) - :
i . 4 T o0ing C_OSA- ! - - e
L;n@~\<éj I~ ....Pﬂflfleb%ﬂb}/
\ |
VERSUS ;
J'A ')\t‘\yﬁ\ ,’V]‘)M.h )>4“"§ |
... .RESFONDENT(SY~
s8ir, ‘

I am to inform you that the Petition above-mentioned
for special leave to appeal to this Court was filed en behalf
of the Petitioners above named from the Judgment and Order ef

the High Court noted above and that the same was dismissed

™o o
by this Court on theg‘;}m day of ,T;Q_'nkuq . "1‘7(- .
h e ) 77 t
A Certified copy of this Court's Proceedings dated
;_%'J‘f)a»\w.\, ]949. is enclosed herewith for your information

and necessary action.

Yours faithfully,

iy

ASSISIANT REGISTRAR.
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