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1 • 	Whether reporters of local papers may be 
permitted to see the judgment ? Yes. 

2 	To be referred to the reporters or not? 

3. 	Whether Their Lordships wish to see the 
iair copy of the judgment 7 Yes. 
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J U 1) G M E N T 

B.R. PATEL, VICE-CHAIRMAN 	The applicant while working as 

Chief Parcel Clerk of South Eastern Railway at 

Jharsuguda was put under disciplinary proceedings on 

charces a copy of which is at nnexure-1. While the 

disciplinary proceedings was in progress, the 

Respondents passed an order dated 11.1.1983 seeking 

to coulsorily retiree him from service vide 

Annexure-4. He has contended that service of the orer 

at -nnexure-4 on him while the disciplinary proceeding 

was in progress was illegal and further that the 

order at innexure-4 attaches stigma to him and a 

decision like that violates the principles of natural 

justice as no opportunity has been given to the 

applicant. He has :noved this tribunal for aiuropriate 

orders quashing the decision at Annexure-4 and the 

disciplinary proceeding against him as the same has 

been vitiated 'on accoant of prejudice' on the part 

of the autborites to pnish the applicant. 

2. 	 The Respondents in their counter 

affidavit have maintained that no decision like the 

one dated 11.1.1988(nnexure-4) to the application 

has been cornunicated or served on him. 2he order 

that has been served on the aplicant is dated 29.2.83 

which was served on him on 23.6.1988 by paying him 

three months pay and allowances in lieu of the notice. 
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The applicant has signed the acknowledgement. cony 

of te order served on the applicant and the 1tter's 

acknowledcement are. at Annexur-101/1 to the counter. 

In vieo of this, the Respondents have contended that 

the aoaication has become infructuous as the orders 

served on him(Armnexure-R/l) has not been challenged 

in the application. The order a copy of which is at 

eouoe-R/1 does not attach. any stigma as complained 

aainst by the applicant. The enquiry ighicb was in 

proeress could not be co leted due to the fact that 

the arplcant had been compulsorily retired from 

service under orders at Annexure-R/l. 

3 • 	 We have beard Yir .Deepak bisra, 

àndMr R.N.Naik, t learned Counsel for the 

apolicant and fir. .Pal the learned Senior Standing 

Cou nsel (adiltiy Administration), for the Respondents 

and perused the releyant papers. The counsel for 

the applicant has urged that the service of the 

order of compulsory retirement on the applicant 

and retiring him compulsorily without giving him 

an op:ortunity to be heard violates the principles 

of natural justice. Mr. Pal's contention is that 

as the order compulsorily retiring him(Annexure-R/i) 

has not been impugned the applicant cannot claim 

any relief against this order. The cuestia of 

dying any opportunity to the applicant, according to 

Mr. Pal does nota rose in such a care where the 



performance of the officer concerned is assessed by 

a review committee duly constituted under the Rales. 

In the present case, the case of the applicant has 

beenr evied underRule 2046 of the Railay Establishment 

Code Vol-2,andtlB  competent authority have taken a 

decision to retire the applicant from service on 

completion of thirty years of califying service. 

According to r. Pal such a decision is neither a 

penalty nor a stigma. Mr. Pal has further averred 

that law is well settled that such compulsor' reireoent 

when no stigma is cast after giving full pensionary 

benefits and three months wages in lieu of notice 

not a penalty and as such it is not necessary to 

±ford aiy Dpportunity to the applicant to put in 

any representatiofl.Ifl this connection he has drawn 

out attention to the judgment of Hori'hle Su;.ireme 

Court in the case of Moti Ram Vs. :.E.Frontier Railay 

reported in 1964 SC 600. In Tpara 26 of the judgment 

the Hon'ble uereme Court have held that t a person 

who substantively holds a permaflent post has a right 

to continue in sevice, subject, of course, to the rule 

of superannuatlon and the rule as to compulsory 

retirement. xx xx • In other -ords, termination of 

the services of a permanent servant otherwise than on 

a 
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the ground of superannuation or compulsory retirement, 

must,per se amount to his removal would contraverie 

rticle 311(2) and must be held to be inva1id' He has 

also cited the judcment of Hon'ble Supreme Court 

in the case of State of U.P. Vs. Madan Mohan Nagar 

rercrted in AIR 1967 SC 1260. This deals with the 

order cf compulsory retirement passed against the 

_,espondent,t Shri Madari Mohan \Iagar. In this judgment 

reference has been made to an earlier judgment in the 

ca of Jagdish Mitter Vs. Unin of India reported 

in AL 1964 SC 449. In that case the Hon'ble Supreme 

Court observed that "When an authority wants to terminatE 

the services of a temporary servant, it can pass a 

sirrle order of disch.rge without casting any aspersion 

against the temporary servant or attaching any s tigma 

the tarnporary servant or attaching any stigma to his 

character • s soon as it is shown that the order 

purports to cast an aspersion on the temporary servant, 

it would be idle to suggest that the order is a simple 

order of discharge." In paragraph-8 of the judgment 

the Supreme Court have observed that "It seems to 

us that the sametest must apply in the care of 

comialsory retirement, namely: does the order of 

compulsory retirement cast an aspersion or attach a 

stigma to the officer whelm it purports to retire him 

cumpulsorily? -In the present case there is no doubt 



that the order does cast a stigma on the respondent. 

The appeal preferred by the State of U.P. agairt the 

order of the High Court was dismissed on the ground 

that the order of compulsory retirement attached 

stigma to the officer. On perusal of the order at 

A .nexure-R/l, compulsorilyr etiring the applicant 

from service on comletion of thirty years of service 

we have dound that the order does not attach any 

stigma to the applicant and it cannot be treated 

to be a penalty for which opportunity has to be 

afforded to the applicant under Article 311(2) of the 

Constitution. 

4. 	 The Counsel for the applicant 

has further contended that the order of crnpuisory 

retirement passed while the disciplinary proceeding 

for imposing a major penalty was in progress, is 

bad in law. Mr. Pal on the other and has contended 

that there is no bar that an employee cannot be 

compulsorilyr etired if any disciplinary proceeding 

uas pending. In this connection he placed before us 

a copy of the Railway Board's Confidential letter 

No.E(P&A)I-79,T/37 dated 1.2.1980,addressed to 

the General Manager, South Eastern Railway with copy 

to others(Annexure-X) to the written note of argument 

filed by Mr. Pal. This letter has clearly mentioned 

that there is no bar in the rles to conduct the 

4 
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review at the ge of 50-55 yeaxs or when the RaL:ay 

Jervant completes 30 years service/qualifying service 

as the case may be even if disciplinary actin is 

pending against hirn.The only restrictiotx in the rules 

is tt the appropriate authority can withhold 

permission to a Railway servant under suspension for 

premature retirement. Even if the disciplinary action 

is ending aainst him, the Railway servant can be 

pramaturely retired provided it can be certified tt 

t'ie premature retirement is in the public interest. 

±'be premature retirement should not be on theg rounds 

of specific act of misconduct as a short cut to 

initiate formal di:3ciplinxy proceedings. We have 

noticed that tbe order at Annure-R/1 does not speak 

of any misconduct. Mr. Pal has, in this connection 

c:ited the judgment of the Karnataka High Court in the 

case of R.5J.Rao,Vs. state of Karnataka reported in 

14(3) 	807, 	ara-6 of the judgment categorically 

states that "Compulsory retirement after the employee 

as put in the qualified riumLer of yers of service with 

full pension is neither a punishment nor a stigma so as 

to attract the provisions of 4rticle 311(2) of the 

Constitution. 	are persuaded by this judgment th 

in the present case the order of comp1sory rehirement 

served on the applicant vide Annexure-PJ1 do s not 

attract the provision of article 311(2) of the 

Constitution and as $.1ch itis not necessary to afford 

0fly 
Opportunity to the applicant before such an order 

I.  



could be passed. As has been indicated above, the 

order of compulsory retirement (Annexure-R/l) has 

not been impugned and no relief can possibly be given 

to the applicant against this order. He has asked for 

relief against abe alleged order at Annexure4 to the 

aoplicatioa. The Railway Zdrnjistrati''n have denied to 

have issued any such orders to the applicant. 'ie accept 

the plea of the Railway Administration in vie; of 

the acknowledgement given by the applicant vide Annexure-

5. As the order of comoulsory retirement 

has been served on the applicant by following the 

prescribed rules and procedures it was no longer 

necessary to proceed with the discipli:-iary proceedi..os 

which has become infructuous. In view of 	,the nuestion 
'I- 

ot cuashinq the disciplinary proceeding does not arise. 

6. 	 For the reasons mentioned above, the 

application fails,however, there will be no order as 

to COSIL:S.  

r 
71 

(JuicL -) 	 JIC C Ld 

Central Administrative triVLqmlj /i 
Outtac 


