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Whether reporters of loccal papers may be
permitted to see the judgment 2 Yes.

To be r eferred to the reporters or not? 744.

Whether Their Lordships wish to see the
fair copy of the judgment 2 Yes.
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JUDGMENT
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B.R« PATEL, VICE-CHAIRMAN 3 The applicant while working as
Chief Parcel Clerk of South Eastern Railway at
Jharsuguda was put under disciplinary proceedings on
charges a copy of which is at Annexure-l. While the
disciplinary proceedings was in progress, the
Respondents passed an order dated 11.1.1988 seeking
to compulsorily retirec him from service vide
Annexure~4. He has contended that service of the order
at annexure-4 on him while the disciplinary proceeding
was in progress was illegal and further that the
order at Annexure-4 attaches stigma to him and a
decision like that violetes the principles of natural
justice as no opportunity has been given to the
applicant. He has moved this Tribunal for aporopriate
orders cuashing the decision at Annexure-4 and the
disciplinary proceeding: against him as the same has
been yitiated 'on account of prejudice' on the part
of the authoritges to punish the applicante.

2. The Respondents in their counter
affidavit have maintained that no decision like the
one dated 11.1.1988(Annexure-4) to the application
has been communicated or served on him. The order

that has been served on the a_plicant is dated 29.2.83

which was served on him on 23.6.1988 by paying him

three months pay and allowances in lieu of the notice.
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The applicant has signed the acknowledgement. A& copy
of tre order served on the applicant and the lgtter's
acknowledgement are at Annexure=-R/1 to the counter.
In view Of this, the Respondents have contended that
the application has become infructuous as the orders
served on him(Annexure-R/1) has not been challenged
in the applicatiocn. The order a copy of which is at
Annexure=R/1 does not attachc 'any stigma as complained
against by the applicant. The enquiry which was in
progress could not be completed due to the fact that
the applicant had been compulsorily retired from

service under orders at Annexure-R/1l.

3. We have heard Mr .Deepak Misra,
and.Mre R.N.Naik, the learned Ccunsel for the
applicant and Mr. BePal the learned Senior Standing
Counsel (Ragbedy Administration) for the Respondents
and perused the releyvant papers. The counsel for
the applicant has urged that the service of the
order of compulsory retirement on the applicant

and retiring him compulsorily without giving him
an opportunity to be heard viclates the principles
of natural justice. Mr. Pal's contention is that

as the order compulsorily retiring him(Annexure-R/7)
has not been impugned the applicant cannot claim
any relief against this orders The cuesticn of

giving any opportunity to the applicant, according to

Mr. Pal does not aroese in such a case where the
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performance of the officer concerned is assessed by

a review committee duly constituted under the Rules.

In the present cases the case of the applicant has

beenr eviewed underRule 2046 of the Railway Establishment

Code Vol=-2,andthe competent authority have taken a

decision to retire the applicant from service on
completion of thirty years of cualifying service.
According to Mr. Pal such a decision is neither a
penalty nor a stigma. Mr. Pal has further averred
that law is well settled that such compulsory retirement
when no stigma is cast after giving full pensicnary
benefits and three months wages_in lieu of notice
is not a penalty and as such it is not necessary to
gfford amy ppportunity to the applicant to put in
any representation.ln this connection he has drawn
out attention to the judgment of Hon'ble Supreme

Court in the case of Moti Ram Vs. N.E.Frontier Railway

reported in 1964 SC 600. In para 26 of the judgment
the Hon'ble Supreme Court have held that"a person
who substantively holds a permament post has a right
to continue in sewvice, subject, of course, to the rule

of superannuation and the rule as to compulsory

retirement. xXxX xx . In other words, termination of

the services of a permanent servant otherwise than on
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the ground of superannuation or compulsory retirement,

must,Rer _se amount to his removal would contraveneg

Article 311(2) and must be held to be invalid" He has

also cited the judoment of Hon'ble Supreme Court

in the case of State of U.P. Vs. Madan Mohan Nagar
reported in AIR 1967 SC 1260. This deals with the

order of compulsory retirement passed against the
Respondentg Shri Madan Mohan Nagar. In this judgment
reference has been made to an earlier judgment in the
cacse of Jagdish Mitter Vs. Union of India reported

in AIR 1964 SC 449. In that case the Hon'ble Supreme
Court observed that "When an authority wants to terminate

the services of a temporary servant, it can pass a

simple order of disch:orge without casting any aspersion

against the temporary servant or attaching any s tigma

the temporary servant or attaching any stigma to his
character' « As soon as it is shown that the order
purports to cast an aspersion on the temporary sewxvant,
it would be idle to suggest that the order is a simple
order off discharge." In paragraph-8 of the judgment

the Supreme Court have observed that "It seems to

us that the same t est must apply in the cacse of

complllsory retirement, namelys does the order of

compmlsory retirement cast an aspersion or attach a

stigma to the officer whelm it purports toc retire him

cumpulsorily?‘ . In the present case there is no doubt
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that the order does cast a stigma on the respondent"”.
The appeal preferred by the State of U.P. against the
order of the High Court was dismissed on the ground
that the order of compulsory retirement attached
stigma to the officer. On perusal of the order at
Annexure-R/1, compulsorilyr etiring the applicant
from service on completion of thirty years of service
we have flound that the order does not attach any
stigma to the applicant and it cannot be treated

to be a penalty for which opportunity has to be
afforded to the applicant under Article 311(2) of the

Constitutione

4. The Counsel for the applicant

has further contended that the order of compulsory
retirement passed while the disciplinary proceeding
for imposing a major penalty was in progress, is

bad in law. Mr. Pal on the other hand has contended
that there is no bar that an employee cannot be
compulsorilyr etired if any disciplinary proceeding
was pending. In this connection he placed before us
a copy of the Railway Board's Confidential letter
No.E(P&R)I-79/RT/37 dated 1.2.1980, addressed to

the General Manager, South Eastern Railway with copy
to others(Annexure-~X) to the written note of argument

filed by Mre. Pal. This letter has clearly mentioned

that there is no bar in the rules to conduct the
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review at the age of 50=55 years or when the Railway

dervént completes 30 years service/qualifying service
as the case may be even if disciplinary actim is
pending against him.The only restriction in the rules
is tht the appropriate authority can withhold
permission to a Railway servant under suspension for
premature retirement. Even if the disciplinary action
is pending against him, the Railway servant can be

peematurely retired provided it can be certified tmat

the premature retirement is in the public interest.

T'he premature retirement should not be on theg rounds

of specific act of misconduct as a short cut to

initiate formal disciplinay proceedings. We have

noticed that the order at Annexure-R/1 does not speak

of any misconduct. Mr. Pal has, in this connection

cited the judgment of the Karnataka High Court in the
case Of R.N.Rao,Vs. State of Karnataka reported in

1984 (3) sLk 807, - para=6 of the judgment categorically
states that "Compulsory retirement after the employee
kas put in the qualified number of yecrs of service with

full pension is neither a punishment nor a sticma so as

to attract the provisions of Article 311(2) of the
Constitution. We are persuaded by this judgment tha
in the present case the order of compmlsory retirement

served " on the applicant vide Annexure-r/l docs not

attract the provision of Article 311(2) of the

Constitution and as such it is mot necessary to afford

al v "
OPpOrtunlty to the applicant before such an order
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could be passed. As has been indicated above, the

order of compulsory retirement (Annexure-R/1) has

not been impugned and no relief can possibly be given

to the applicant against this order. He has asked for
relief against the alleged order at Annexure_4 to the
application. The Railway Administration have denied to
have issued any such orders to the applicant. de accept
the plea of the Railway Administration in view of

the acknowledgement given by the applicant vide Annexure=

R/1.

5. As the order of compulsory retirement
has been served on the applicant by following the
prescribed rules and procedures it was no longer
necessary to proceed with the disciplinary proceedi:gs
which has become infructuous. In view of %é,the cquestion

of cuashing the disciplinary proceeding does not arise.

6. For the reasons mentioned above, the
application fails, however, there will be no order as

to cOStS °
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