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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH, CUITACK

Regigtration No, 2,A,422 of 1988 _
Date of decisions 29th November,1991.

K, 2, Bhaunik eve Petitioner-

Versus

/Union of India & JXhers ... Respondents

Counsel for the applicant... In person (X.P.Bhaunaik)-
Counsel for the respondents. Shri K,C,Mohanty,
| Governnent Advocate(State)

Corams~- Hon'ble Shri K,P.Acharya, Vice-Chairman
Hon'ble Shri I.P. Gupta , Menber(A)
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Hon'ble Shri I.P.Gunta, Menber(A):-

This is an application filed under 3ection 19
of the Adqinistrative Tribunals Act 1935. The apnplicant
was appointed as Deputy Superintendent of P3lice in the
Jrissa POlice Service on 26.6.,1958. As per regulation
4 of the IPS Appointment by Promotion Regulations 1955
he was eli@iSle for inclusion in select list on
conpletion of 8 years as D.3.P. He was, ther=fore,
eligible for the select list frona 1957. He was not
included in 1957 and 19683 select lists. After suner-
session for two years he was included in 1969 list and
on that basis promoted to IP3S w.e.f. 12.2.1970 i.e.
from the date of anproval of the list by UP3C and
assigned 1965 as the year of allotment, In 2.J.C. 373
of 1981 decided on 1.10.1985 the Hon'ble High Court
of Jrissa allowed the writ apnplication filed by the

applicant and called upon the opposite parties to
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constitute a selection conmittee to reconsider the case
of the petitioner for inclusion in the 1957 or 1963 list.
The special selection committee met on 28.10.36 and
obgerved that in the earlier list prenared on 25.2.57

the nane of Shri J.X.Das who was junior to the anplicant
was Included at S1.No,5, The selsction comnittee on an
over-all assessment of the service record of the applicant
found him suitable for proaotion to the IPS and on this
basis recommended that his name may be included in the
select list for 1967 nrepared on 25.2.57 below Shri
8.C.Satpathy. The nane of Shri J.X.Das had to be excluded
from the select list, as, under the rules, only six namnes
were to renain in the select list .The date of approval
of 1967 Select List by UP3C was 30.5.1967 according to
the applicant. The comnittee further reviewed the case

of the applicant for inclusion in 1968 gelect list and
the maximnum peranissible nunber of State Police Service
Jficers who could he included in the selection list
drawn on 13,10.88 was 2ight. However, the 1963 comnittee
had prepared a list of only twd> officers who were found
suitable for tﬁg inclusion in the list. The connittee

d4id not consider the name of 3hri J.K.T'as as he had
already retired from service on 2.9.53., The selection
committee exanined the confidential reports of the
applicant. The comnittee was satisfied that the applicant
was suitable in all respects to be included in the list
in order of his seniority. Accordingly the applicant's
name was included at S1.No.3 blow Shri S.C.3atpathy who

was at S1.No, 2,
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. In pursuance of the recommendations of the special

N

Selection Coanittee, the Government of India issued two

notifications to give consequential reliefs to the

applicant. The first notification is at Annexure-2 and

is dated 17.11.87. By this notification the applicant

was appointed to IPS on probation w.e.f. 29.11.1969.

The other notification is at Annexure-4 and is dated

8.12.1987. By this notification it was ordered that since

the applicant had officiated continuously in cadre p5st

w.e.f. 2.12.58 and since the date of continuous éfficiation

in senior post 1s taken as the crucial date for fixation

of seniority and since Shri Sreedhar Mishra (R.R.1964)

was the junior most direct recruit IPS officer of State

cadre who had started officiating continuously in senior

post w.e.f. 21.6.38 i.e. a date earlier than 2.12.68

the cruclal date for purpose of fixation of seniority

of the applicant, the applicant was assigned 1964 as

the year of allotment in the IPS3,

3. The pstitioner has clained the following relizfs:-
To modify the Govt. of India, M.H.A's notification
dated 17.11.87 and order dated 8.12.87 (Annexures-

2 and 4) so as to (a)appoint the applicant to
IPS from 25.3.69 instead of 29,11.959.

(b) Treat his deemed officiation in senior
scale cadre post from 30.6.57 instead of 2.12.53.

(c) Bix his year of allotment consequent upon
(a) and (b) above as 19563 instead of 1964,

(8) To promote hin to selection grade, to the
rank of DIG level-II, DIG level-I by antidating
his promotions accordingly and

(e) To pay all consequential monetary benefits
i.e., arrears of %ay and allowances and pay

interest at the rate of 12% perannum.
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. 4. The applicant has brought out the following

points in sunport of his claims:=-

(a) His date of appointnent to IPS should be
25.8.69 since he was last in the selection
list of 1967 and his imnediate senior Shri
5.C. 8atpathy was appointed to IPS from 25.8.69
and another vacancy in the IP5 existed on that
date.

According to the applicant, there were
15 promotion posts and after taking Shri ,
Satpathy 14 nosts were full and one post gk&%kk
renained vacant which coul? have gone to hin
as he was just below Shri Satpathy in the
select list.

(b)  shri J.K.Das who was junior to hin and
whose name was replaced by the ap»plicant in
the select list of 1967 had officiated against
cadre post from 23,9.64 to 2.9.63 when he
retired. S/3hri J.Patnaik, J.N,Ghosh and
2.C.Thiady who were non.select list Deputy
Superintendents of Police were allowed to
officiate in cadre posts respectively from
16.2.62 to 2.5.68 when he retired, 156.1.64
to 1.11.63 when he retired and 15.1.64 to
1.8.63 when he retired. Since the aoplicant
was included in the gelect list of 1967 which,
according to the applicant was approved by
UrPsC on 30.6.67, he should be deened to have
officiated in senior scale cadre post from
30.6,67 though he had actually officiated
from 2.12.58, because his nane was not earlier
aoproved for 1957 select list but was asproved
for 1957 select list consequent upon the orders
of the Hon'ble High Court, The apolicant's case
is that since he was deendged t2 have been
included in 1367 list, his deenﬁed officiation
in the cadre »nost should be at least be from
30.6.67, when Shri J.K.,Das who was not included
EV/ in 1967 list and was junior had officated fron
A an earlier date and since even non-select list

officers had officiated from earlier dateg
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(¢c) Consequent uvon (a) and (b) above his year
of allotment would come to 1963 since the junior
most direct recruit officer of the state cadre
who started officiating continuously in senior
post w.e.f. 19,1.67, that is a date earlier than
30.6.67 is Shri B.P.3aha (R.R.1963).

() Consequent on fixation of his year of
allotment as 1953 instead of 1954 his subsequent
oromotions in the IPS should he antidated,

The learned counsel for the respondents (on behalf

of the State of Jrissa) pointed out that:-

(a) The applicant's pray:r for relief is olural
and not maintainable.

(b) Applicant% claim is barred by limigation

(c)  The applicant has been given consequential
promotional benefits consequent upon the Judgement
of the Hon'ble High Court of “rissa.

(@) The applicant was placed in the 6th position
in the 1967 Select List while there were only

two vacancies. As sich his claim for promotion

to I.P.S on the bysis 1967 Select List is baseless
His appointment to I.P.S. on 29.11.69 was based

on the Select List of 1968.

(e)  Hig claim that the date of officiating
appointnent should be 30th June, 1967 instead of

2.12.1968 has no merit,

(f) There were 15 senior posts for profotion
and out of these 13 officers were in position by
16.4.68, A list of such officers is given at
Annexure-R 3/3., Although twa more posts were
available for promotion those were kept wvacant
on Govt., of India's instructions dated 7.3.67

a copy of which is at Annexure-R 3/4. There :
was no vacancy available for the applicant.
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(g) There were 14 officers against pronotion
quota to the I.P.S. cadre as on 25.8.69 as at
Annexure~R 3/5, Although one post on promotion

quota was avallable, the same was kept vacant as
per instruction of Govt. of India at Annexure
R 3/4.

T
b In the triennial review cadre strength of I.P S

£
oD
were increased and the promotion posts increased from
§

)}/AE;{EL\7} These 2 additional posts were available on

29.11.69 and the aoplicant was appointed to I.P.3. from
19.11.69,

7. [et the above issues be analyseds An applicatiocn
before the Tribunal has to be based upon a éinqle cause

of action and may seek one or mnore reliefs provided that
they are consequential to one another., The applicant's
grievance is that consequent upon his subsequent inclusion
in the 13967 select and 1968 select list in pursuance of
action to implement the judgement of Hon’ble High Court

of “rigsa the orders passed by the competent authorities
on 17.11.87 and 8,12.87 gave inadecuate relief and,
therefore, hisg case for promotion to various stages viz.
officiating promotion to. cadre post, promotion to I.P.S.
and subsequent orowotions in I.P.S. on the basis of

the determination of year o° allotment consequent upon
determination of officiating promotion to cadre post

and “ate of promotion to I,P.S, may be considered.
Therefore, the reliefsbeing consequential to one another
and flowing from action in pursuance of the inplenentation
of the Judgement of Hon'ble High Court of Jrissa cannot

be #aid to be not naintainable.
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g, As regards the limitation, the orders by which

the applicant was aggrieved are dated 17.11.87 and 8,12.87
He made a representation to the Secretary to the Govt,

of India on 15.2.83 and followed it us by another letter
on 11.5,.88. Within about 10 months of his first re-
presentation to the Govt, of India he filed the application
before the Tribunal. His reoresentation to Sovt. of

India was also not a delayed one an® was made within
about 3 months of the date of orders passed by the Govt,
of India. Therefare, the case cannot be said to be hit

by limitation.

%, As regards filling of 15 posts by promotion the
respondents have pointed out that 14 officers were against
prom>tion posts as on 25.8.69 Annexure-R3/5. Shri
<.C.Satpathy's nane, who was just above the applicant in
the Select List of 1967 and select list of 1968 is included
in 14 names. Jne post was kepginggSrding to resbpndents.
as 1t was kept in abeyance. The instructions of the Govt,
of India dated 7th August 1967 {Annexure-R 3/4) have been
quoted in this regard. These instructions, general in
nature, addressed to all State Govts, simply bring out
that though a number of cadre posts have been kept in
abeyance by 3tate vatégpruposals are made for filling
vacancies in the promotion quota in full. According to
Rule 9 of IPS (Recruitment) Rules, 1954, the number of
persons to the recruited by promotion shall not exceed

25% of the number of senior posts which is 15 in this
case, It ig open to Central Govt. not to fill any vacancy

in pronotion posts.
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o . Cadre posts cannot he kept vacant or in abeyance
according to cadre rules without approval of Govt, of
India, NO gpecific approval of Govt. of India for keeping
one post in abeyance has been quoted . The order of

State Govt. dated 20th Deceaber 1969 mentioned that one
post 0 Addl, S.P was kept vacant “rom 2,3.569 to 28.2.70
‘due to shortage of Senior JfficerSIWhen the applicant

was available on 25.8.69 for promotion. The post should
not have been kept vacant or in abeyance. Further accordiny
to the decision in the case of Madan Gopal Singh Vs.

Union of India (SIR 1976 (2) Vol 15-nage 253), holding

of a post in abeyance is nermissible only when post
renains vacant., Retrospective order hol?ing a post in
abeyance already occupied by an officer is not permissible.
The holding of »nost in abeyance from 2.3.69 by order of
20.12.69 andéd when the apnplicant could have been given
promotion £ rom 25.8.69 when his genior, Shri Satpathy

was promoted was not proper. wWhat is contemplated under
rules is a future situation only.

. Regarding officiating onromotion against a cadre
vost when Shri J.K.Das, junior to applicant officiated
prior to 30.6,.57 and other non-select list officers also
1o} ﬁfchiat@dj‘fhe appllicant should be considered EJ;F
deened officiating promotion from 30.5.87 or from the
date , 4he Select List of 1957 was apprved where his
name was included.

{2 . In the conspactus 9f the above view in the natte
in the case, we direct the resoondents tou review within
a period of six months the case for antidating the deened
nronotions of the applicant to various stages{viz officiatin

‘pronotion'to_cadre nost, pronotion to IP3 and subsaquent
promotionsin I23 on the baais of Jeterninstion 0f year of

allotnent consequent upon deteraination of dates of
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officiating promotion to cadre post and date of pronotion
to IPS) in the light of observations made earlier in the

Sube

order and deteraine the anounts as fay be oayable
according to rules. Thereafter within a perind of 2 months
the monetary denefits as may be payable to the applicant
aceording to rales should be said. de are not inclined
to grant any intersst On arrears. since the actlon of
respondents was not actuated Dby nalice Or illwill.

3. There is no order as to costs.

Sl R ARV

(I.P.Gupta) (X.P.Acharya) ‘
Me nber (A) i Vice Chairman.
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