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1, Whether reporters of local mapers may be allowed
to see the judgment ? Yes,
| 2. To be referred to the Reporters or not 2 #\e
3. Whether Their Lordships wish to see the fair copy

of the judgment ? Yes,

 N.SENGUPTA, MEMBLL(J) Im this application the reliefs claimed &re for
quashing the charge framed on 19.9,1985 and the order
dated 6.10.1988 at Annexure=2 to the application directing

holding a de novo encuiry against the applicant.

2% The facts alleged by the applicant are that he was
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appointed as an Extra-Departmental Delivery Agent of Anarpal
Sub Office by kespondent No,5 i.e,Sub-Divisional Inspector
(Postal), Bhadrak West Sub-Division,Bhadrak. On 6.10.1983

a memorandun of charge, copy whereof is athnnexure=l to the
application,was served on him. Prior to that he was put off
duty on 6,10,1983, Respondent No.4,i.e. Sub-Divisicnal
Inspector (Postal) , Bhadrak East Sub-Division,Bhadrak,

framed the charge and took up other steps such as appointing
an Enquiring Officer and a presenting officer for the
enguiry in the consequent disciplinary proceeding. After
receipt of the enqguiry report, the then Sub-Divisional

Inspe ctor (Postal), Bhadrak Bast Sub-Division found that ﬁg
(the S, D.I.(P), Bhadrak @Qst Sub-livisicn)had no jurisdiction
to order enquiry or frame charge, it was the S.D.I.(P)

of Bhadrak West Sub-Divisicn who had jurisdiction, he

being the appointing authority of the applicant. After

that on 6,10,1988 the S.D,I.(P),Bhadrak West Sub-Division
ordered to hold a de novo proceeding from the stage of

issue of charge=-sheet. Making these allegations the
applicant has prayed for the reliefs menticned above and

in addition has prayed for a direction to the respondents

to pay him his salary and other service benefits from the
date he was put off duty.

3e The respondents in their reply have not disputed

the allegations of the applicant with regard to the
irregularity of the proceeding initiated by the Respondent

No,4., from the stage cofframing of the charge and service of
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memorandum of the Charge, but they have denied the
allegation of the applicant with regard to the applicant
being put off duty by Respondent No,4, Their case in this
regard is that the appointing authority of the applicant
i.e. Respondent No,5 put him( the applicant) off duty. They
have filed Annexure-R/2, copy of the order putting the
applicant off duty. In the counter it has been mentioned
that the Superintendent of Pogst Offices, Bhadrak Division
appointed Respondent No,4 as the ad hoc disciplinary
authority anc¢ thus Respondent No,4 proceeded with the
disciplinary proceeding but that order of the Superintendent
of Post Offices, Bhadrak Division appointing Respondent
No,4 as the ad hoc disciplinary authority was not guite
regular inasmuch as both Respondents 4 & 5 belong to the
same cadre. An ad hoc disciplinary authority should be a |
person of a rank higher than that of the ordinary
disciplinary authority but not the appellate authority under
the Rules. After this irregularity in the appointment of

ad hoc disciplinary authority was discovered, an order to
have the proceeding de novo from the stage of Charge was
passeds As the charges against the applicant are serious

and grave in that he is alleged to have fraudulently
misappropriated some amounts, an enquiry is imperative.

The respondents, in fin@®, contend that there has been no
illegality in ordéring de novo enquiry. They have also

taken the plea of bar of Section 20 of the Administrative
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Tribunals Act,1985 by stating that the applicant approache-

ed this Tribunal before exhausting the departmental

remedy of appeal against the order of the Respondent No,5,

4, We have heard Mr,Deepak Migra,learned counsel

for the applicant and Mr,Aswini Kumar Misra, learned
SeniorStanding Counsel (CAT) for the respondents. It is
admitted that the applicant was put off duty in 1983 and
the memorandum of charge was served on the applicant

on 19.9.1985 i.e. about 3 years after he( the applicant)
was put off duty. ULearned counsel for the applicant has
contended that the order putting the applicant off duty
became invalid after expiry of 6 monthsy EVen though

the E.D.Agents{ Conduct and Service)Rules envisage for
disposal of the enquiry within a period of 120 days

that Iule cannot be made applicable to the case of delay
in servingthe memorandum of charge after putting a
person off duty i.e.suspending him.learned counsel

for the applicant has sought reliance on a decision of
the Sikkim High Court reported in 1985(2)SLJ 265 (Sarani
Giri v. Union of India and others), In that case what
the learned Judge held was that suspension in contempla-
tion of disciplinary proceeding without assigning any
reason for suspension for more than 3 months was to be
guashed,.To that case Rule 10 of the Central Civil
Services ( Classification, Control & Appcal)Rules,1965
was applicable., His Lorcdships quoted the office
memorandum No,35014/1/81/Ests.(A) dated 9.11.1982

of the Ministry of Home Affdirs, Department of Personnel
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& A.R, In Annexure-R/2 to the counter what wes mentiored i
was that the applicant was put off duty with immediate
effect pendin¢ investigation into tie allegation of
misconduct against him. It would thus appear fhat in the
order putting the applicant off duty ®® indication of

the reasons for putting the applicant off duty was given.

Therefore, the Case cited by learned counsel is not of much

assistance,

5e The real guesticn that arises for consideration in
this case is whether was it proper on the part of e
Respondent No,5 to order a de novo enquiry. From the
admitted facts it can safely be said that therewas a delay of
about 2 years for framing the charge and serving the memoran:
dum of charge on the applicant since the date of he being
put off duty. The disciplinary proceeding continued from
19.7.1985 till 6.,10.1988 i.e. for a little more than three
years and in fact exactly 5 years elapsed between the date
the applicant b;;:?;nm.off duty and the date when the
order of de novo enqguiry was passed. On 2.12.1988 the
appointing authority framed a set of charges repeating the
charges that were framed by the BeD.I.(P),Bhadrak East
Sub-Division, The charges rclatcﬁ to non-payment of

an M.0, of xs.110/-= on 19.5,1983 ;;d forging signature of
one Macdhusudan Panigrehi on the Money order form, Hon=-
payment of another amount on 3.8.1983 to one Kasinath

Beuria and obtaining a bogus signature on the money ordér

paid Vou.Cher fom’ the third éharge alSO relates to NOYLe
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payment of money order amount and cbtaining of a bogus
endorsement on the money order paid voucher anc the
fourth charge also was for non-payment of an amount
of ks.40/- on 4.,8.1983, From the pleadings it can be
gathered that the previous proceeding was almost complete
in all respects except that no final order could be
passed due to detection of irregularity in the appointment
of an ad hoc disciplinary authority. By the time the
order for de novo encuiry wasmade more than 5 years
had elapsed and much of the evidence which the applicant
would have adduced in support of his innocence might have
vanished. When a person had to undergo an ordeal of
being without employment and facing the departmental
proceeding for 5 years, it would nct be in the interegt
of justice to allow a denovo enguiry. Another fact also
can be taken notice of, thattg disciplinary proceeding
is a guasi ériminal proceeding and a charged officer has
a right to cross-examine the witness and in the process
of cross-exammining the witnesses he is apt to put
suggestions to the witre sses for the Department with
regard to his own case, if a denovo enquiry is made,

-

the Department,if it so likes,A:g to plug the loopholes
in the evidence which wefé %;;;;@edugﬁ;ing the encuiry
which has already been held,
6e Forthese reasons, without going to the merits
we wWould direct that no de novo encuiry should be
commenced o

T Learned counsel for the applicent has urged that



the applicant should be paid back wages. We are not
able to accept this submission on two grounds namely,
we are not expressiog any opinicn sbout the guilt or
otherwise of the applicant so far as the charges are
concerned, we are quashing the order of holding
de novo enguiry only on the ground of possible mis-
carriaje of justice, Thesecond ground is that under
kule 9 of E,D.Agents(Conduct and Service)Rules, 1964

a person who has been put off duty is not entitled

to wages during the period of put off duty.

8. In the recsult, we cuash dnnexures-l and 2,

The applicant should be reinstated in service within

one month from the date of receipt of a copy of this

judgment, But he shall not be entitled to any back

wages. This applicetion is accordingly disposed of

leaving the parties to bear their own costs.
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