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0RIGINL APPL1CRDI0J N0:224 OF 1988. 

Trilochan Jararigi 	 ,... 	Applicant 

- Versus - 

Union of India and others 	.... 	Resoondents. 

r the ay)lcirit 	 M/s: B.2.Tripathy, 
Biswa Nohan Patnaik, 
P.R. Bank, dvote 

For the Resl. ondent No. 	N/s. Anainga Patnaik, 
(9,1O, 1, 7, 14, 15, 13) 	 L.Pangani arid 

Janjeev Udata, 
.0 .Patnajk, z,dvocte 

For other Respondents 	; 	Mr. ishok Mohanty, 1iied 
3Landino Counsel for 
the Raiivay Admiriist-
ration. 

--------------- 

ORIGILL P2IC-T1CJ NO:225 CF 1983. 

Kornmuni Appalaswainy 	 ;... \pplic-int 

.- Verjs — 

Union of India and others 	.... espondents. 

lor the applicant 

ra.e )o!OIt dos, : 
(9,11, 12 and 13) 

For the other Reso:nderits : 
(1 to 5) 

N/s 13 .P .T nipathy, 
Bjsva tiohan Patnaik, 
P.R .13anjk,vccRn 

N/s nanga Patnaik, 
L .Pangari, N .0 .?atnaik, 
anjeev Udoata, 

Advocate. 

it. 	shok Mohnnty, 1eaned 
tandino Couris el, Railuay 

Administration. 
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A?PLIC2ION NO;226 OF 1983 

Braja Kishore Kar 	 .... Applicant 

- Versus - 

Union of Iridio and others 	,•.• Respondents 

12 0r the aoplicant 	 M/s.Bm?.Tripathy, 
Bjswa Mohan Patnaik, 
P R .Kar, Advoc ate 

br the Respondent NOs. : 
(7, 9, 10, 11, 12, 13, 14, 151 

M/s.Arxanga Patnaik, 
L.Pangari, N.0 .Patnaik, 

jeev lJcIgata,. vo:e. 

DO th 	: 	 Mr • shok iiohaitj, Iioi 

	

(1 to 5) 	 Staiilirig Coorisel for t1-  
Railway dministr:tjon. 

aIIL APPiICT1ON N0L382 OF 1988. 

Braja i(ishore Kar and othexs 	•... Applicants 

- Versus- 

Union of India and others 	-.•• Resporideots 

o: th aplicant 	 M/s. Biswa Mohari Patnaik, 
B .R .Patnaik, 

.Patnaik, 
P .R • Bar ik, Advoc ate 

O; the Respondents 	41 Mr. Ashok MOhanty,isir bias, 
and. B.X.Bal, Learned Oun;el 
for the Railway idrninistra 
tion. 
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R.N.ias Ai dhikary and others 	.... AppL.cants 

- Versus - 

Union o. India and others 	.... Respondents 

2r t 	1icant 	 M/s.A..Mohapatra, 
R .0 .Patriajk, D .Patra, 
M.r.rohanty,K.N.Parida, 
R .(.2atnaik, Advocate 

For the Respondents 	I 	Mr. Ashok Mohanty, learned 
Standiig Counsel for the 
ailuav Administration. 

EE 	 L2 _1292. 

C 0 R A M: 

THE HON'BLE MR. B.R. PTL,VICE-CPIR 

AND 

TT 	VB; E MR. N.SiNGUPrA,MEMBER(JUDICIAL) 

dhether reporters of loc:l paper may be 
permitted to see the Judgment ? Yes. 

To be referred to the Reporters or not ? 

d1hether Their Lordships wish to see the fair 
copy of the judgment ? Yes. 



J U D G M E N T 

B. R. PATEL,VICE CHAIRM?N 	As the facts and law involved are 

similar we have heard these cases analogously. This 

COmmOn order would govern all these cases. 

2. 	 The applicants of C.A. No. 382 of 1988 

are also the applicant in O.A. No. 22 cf 1988, in 0.21'2.. 

No.224 of 1988 and in 0.. No.225 of 1988. There are 

four applicants in 0.?.. No.39 of 1990 but none of them 

are applicants in the other cases. All these applicants 

are Goods Train Guards and have the common grievance 

that they have been denied promotion to the Posts of 

Passanger Guards in the Scale of Rs. 1350-2200/-. There 

was a written examination in which all the applicants 

were asked to appear. The exanint ion was held on 

more than one day. There was a viva-voce test for 

those who aualified in the written examinations, The 

alicants in all these casns took the qualifying 

jination but they could not qualify to be called to 

the Viva-voce tests and ultimately they were not 

selected for promotion to the posts of Passanger 

Cuards though, some of their juniors were so selected. 

The applicants have challenged the examinations held 

on more than one day on the ground that there was a 

separate set of question papers for each day which has 



:5: 

orejudiced them. They have therefore, challenged the 

oLder pro:uotinçj other Goods Train Guards on the basis 

of the written examinations arz3 \Tiva-voce tests. In 

Cric3iaal Application Nos. 224 and 225 of 1988 nriexure-3 

which is a copy of the letter dated 4.6.1987 and 

nnexure-4 dated 14.1.1988 which a copy of the Panel 

are impugned and prayer have been mada to ciash the 

order at Arinexure-3 and Anne<ure-4. In O.A. No.226 

of 1988 the prayer has been made to quash Annexures 

4 and 5 which are respectively the letter dated 

4.6.1987 asking the savoral Goods T2in Guards along 

with the applicants to appear at the cualifying 

written examinations and the Panel which has been 

published on 14.1.1988. In O.A. No.39 of 1990 there 

are four applicants who were all called to appear 

at the eualifying writi.en examination which was held 

on 24.11.1983,27.11.1988 and 30.11.1988 vidennexure - 

1, nne<ure -2 dated 6.10.1989 contains the list of 

candidates who were called to the Viva-voce test on 

the basis of the result of the aforesaid written 

examination. In this case the applicants have sought 

orders declaring the selection procedure adopted by 

the Resoondents to be illegal and discriminatory and 

also declaring the written examinations to be illegal 

and discriminatory and ask the Respondents to hold 

necessary tests as per the Rules and prevailing 

practice. In O.A. No.382 of 1988 the letter asking the 
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aplicents and other Goods Train Guards to appear in 

the written examination to be held on 24.11.8,27.11.88 

and 30.11.88 was issued by the Divisional Railway 

Mariager(D.R.M.) Office on 10-11-1986(Annexure-l) and 

it is this letter which the applicants seek to quash. 

3 • 	 The common grounds urged are that the 

qualifyinci examinations has been vitiated by holding 

it on more than one day with separate sets of question 

ppe• s on each day and that as the promotion was to 

be based on the principle of seniority subject to 

elimiriatioflof the unfit there was no need for a 

qualifying britten examination and viv-voce. 

The Respondents in all these cases have 

maintind that promotion was to be on the basis of 

selection, which involves assessment of merit of the 

elicible candidates and according to aules the merit 

of the candidates has been assessed on the basis of 

written examination and the Viva-voce test. They have 

further averred that the applicants took the examination 

but they did not succeed. As they have participated 

in the process of selection it is no longer open to 

them to challenge it. 

We have heard Mr. Biswa Mohan Patriaik, 

learned counsel for the applicants in O.A. Nos.224, 
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225,226 and 382 of 1988 and Mr. A.kZ.Mohaoatra, learned 

Counsel for the applicants in O.A. No. 39 of 1990. We 

have heard Mr. A.K.Mohanty learned Standing Counsel 

for the Railcay Administration in all these cases. 

Jr. Patnaik has taken the additional ground that the 

alicants in C.A. Nos. 224,225 and 226 of 1988 

rendered service in ?assanger and Mail/Express Trains 

,::is Guards and this they were allowed to do because they 

ocre found suitable to cerform such duties and as such 

they nhould be ailoocci the promotion. In this connection 

he drj our attention to Annexure-1 and Anriexure-6 f 

has. 224 and 225 of 1983 and to Aflriexure-2 an 

-cne;:ure-7 of J... Nc. 226 of 1988. Mr. -.IZ. Mohanty 

a: ltind that then aunt 	cf the Passanger and Mail/ 

xpress Trains are not available for reasons of 

tichness, leave, Court atennance and late zunning of 

trains etc. cuabs of ether gcaias sho are available 

are asked to man the train and this arrangement is 

cone to ensure that no train is held up on account 

of non-availability of a Guard. As this arrangement 

is done in the interest of maintaining the Train 

ervice which is in public interest and dictated 

by exigencies of circumstances it will not entitle 

the applicants to automatic promotion to the posts of 

Jassanger Guards. In order to enable us to appreciate 

the merit in the rival contentions Mr. Mobanty exelairi:d 
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that on the basis of the Reoort of the Fourth Central 

Pay Comrnision which came into effect from 1.1. 1986, 

Train Guards have been recategorised into three grab es 

with different scales of pay namely (1) Goods Guards 

for Goods 1rais in the scale of Rs. 1200-20401=, (ii) 

Passanger Guards for working in all Passanger Trains 

inttie scale of pay Rs. 1350-22001=, (iii) Mai1 Guards 

for working in Mail/Express Trains in the scale of pay 

of Rs. 1403-2600/=. The Goods Guards are promoted to 

tne next higher grade of Passanger guards and the 

Passanger guards are in turn, promoted to the rank 

of Mail Guards. Prior to 1.1.1986 the guards who are 

enuivalent to Goods Guards were pxomoted on non-selection 

basis but since 1.1.1986 the promotion is re- uired to 

be done on selection basis. In this connection he drew 

our attention to the letter of the Railway board 

bearing No. E(NG)I-86PM1-II dated 12.3.87 a copy of 

which is at annexure-A/7. The revised classification 

has been provided in columris-5. AS the promotion was 

recuired to be done on the basis of selection there 

was more emphasis on merit than on seniority and 

ariropriate procedure has to be evolved to assess the 

merit of the eligible candidates. There is a selection 

Board to select suitable candidates for promotion 

according to the Prescribed procedure. The written 



examination is held to assess professional ability. 

arks are allotted and the candidates who have secured 

the prescribed minimum of marks qualify for the 

Viva-voce test. In other words the applicants were 

called to apear at the written examinations along with 

other Goods Train Guards and such of them as aualified 

in the written examination were subjected to a vivavoce 

test. Unfortunately, the applicants who took the 

examination did not qualify and could not be orally 

tested and consequejitly, . they could not be emparirielled. 

As the applicants have been given due opportunity 

and they have availed of the opportunity given they 

should have o further grievance. From Annexure-1 and 

onexure-6 in OA Nos. 224 and 225 of 1983 and in G.. 

No.226 of 1983 Anriexures-2 and 7 the aplicants on 

different dates were called uoon to perform duties 

in some Trains. there is however, no continuous period 

and according to the requirement of excigericies of 

circumstance the services of the applicants have been 

utilised . This, in our opinion,watld not entitle 

the applicants to automatic promotion without going 

through the prescribed selection process. dle are 

therefore, unable to acceot the contention of 

lir. B.i1.2itnaik in this regard. 

6. 	 Mr. B.M.Patnaik and Ar. A.K.siohaatra 

have further contended that holding of examination on 
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more than one day on different Sets of question papers 

has vitiated the selection process in as much as the 

ciates were subject to different sets of question 

7aers and consequently different standard of assess:neL-it. 

:ir. ilohanty on the other hand has reiterated that this 

lea is no longer available to the acplicants as they 

have participated in the selection process. In this 

connection he drew our a ttention to a Judgment of 

the Patna Bench of the Tribunal in O.A. No. 415 of 

1983 which was decided on July, 12, 1989. The Judgment 

has been reported. in (1989) 11 Administrative Tribunals 

Casss 690. Though the facts are somewhat different in 

that the applicant in the case before the Patna Bench 

an ixtra Departmental Branch Post liaster hmr service 

had been terminated • But the similarity of that case 

and the case before us is that the aclLcant before 

the Patna Bench participated in the subsequent selactiori 

crocess but as she was not finalLy selected she 

challenged the selection process. Paragrah 6 of the 

Judgment of the Patna Bench reads as follows: 

° It is clear from the records that when 
the apolicant's services were terminated 
she did nob Protest. Nor did she raise 
any complaint when fresh selection was 
oro)osed to be concu(_,te. :tbout demur 
she staked her claim for the fresh 
appointment, and took cart in the process 
of selection. Only when she was able to 
find that the seventh resoondent w.s 
being selected she a)roached the Tribunal 
with this awjlicatLon. It is trite that 
in such circumstances the attack against 
the termination of service and the 
challenge against the fresh selection 
cannot be successfully made", 
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In the cases before us the applicants not only 

:iccuisced in the prescribed procedure for selection 

but also participated inthe selection process and as 

such we would hold that it is no longer open to them 

to olead that the the selection process was vitiat1. 

e therefore, find nn merit in Original Aeplication 

Nos. 224,225 and 226 of 1983 and 39 of 1990 which 

3tand dismissed. 

7. • 	The Case Original application 110.382 

of 1988 is somewhat different from other cases, in that 

applicants filed this case on 22.11.1988 challenging 

the examination which was fixed on 24.11.1988 vide 

Annexurel. In other words, the case was filed two 

days before the examination was held. ir. 2atnaik. has 

rgued that diling of the case prior to the examination 

should be deemed to be a protest agaiat the selection 

process and as such the plea of participation of the 

apolicants in the selection process is no longer 

available :0 the P.esondents. The applicants are within 

their rights to contest the selection process on the 

ground that the examination was held on more than one 

ny with different sets of question papers and as such 

there was rio uniformity in the norms of assessment of 

merit of the candilates, Accordingly Mr. Patriaik has 

contended that lack of uniformity in assessment of 
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merit has comoletely vitiated the selection process 

and all the eligible Goods Train Guards should have 

been iade to apoear in the civalifying examination on 

one day so as to avoid different standard being 

applied for judgment the merit of caa:idates 

similarly olaced, which is clearly discriminatory. 

Hr. Mohanty has countered the argument on the ground 

that running of Train is an essential service and its 

disloaation would jeopardise public interest. To 

withdraw all the Goods Train Guards numbering as many 

as 51 can.didats on a single day for the purpose of 

eamiriation would have seriously affected the running 

of the Trains. In our opinion in such matters the 

Les::oriderits are the best authority to take a decisi - n. 

Holding the examination for more than one day with 

separate sets of question papers for each day of 

ewamieLon by itself cannot be held to be objectionable 

if there is no serious variation in the questions. 

Mr. Mohanty has produced the questions but we are not 

comoetent to decide as to whether the different sets 

of cuestion are comparable or not. 4e would therefore, 

direct that 	 the Divisional Manager , South 

iastern Rail.:ay, Khurda Road, PO:Jatani, District: Pun, 

sponderit N0.2 appoint a Committee of three to four 

experts to go into the question papers for the 

examination which was held on 24.11.88,27.11.83 and 
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30.1:.83 with a view to deteruining if the qUe;tions 

a:e com)arable in standard. If the Committee of experts 

hold that they are comparable nothing further is 

re:ujrd :o be 'ione. But if, on the other hanjd, the 

oxerts would come to the conclusion that they are 

not cornoarable then a nother exa,-, nination should be 

held with comparable ciestions for the apelica.nts. 

The process should be completed within two months 

from the date of receipt of a copy of the judgment. 

The C.A. No.382 of 1988 is accordingly disoosed of. 

8. 	 in the cjrcuim;tarices of the Case the 

artjes should bear their costs in all these cases. 

.e........... . 
Li (jTJI:I;L) / 

ø_ 
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Central 	flieir1;rdti 	r 
Cu 	ack Se ecn/ .ohanty. 


