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JUDGMENT |

Ko P ACHARYA,MEMBER (J), In this application under section 19

of the Administrative Tribunals act, 1985, the applicant

prays to quash the departmental proceeding pending
against her,

2. Shortly stated , the case of the petitioner

that she is a Lady Medical COfficer attached to the
¢ sk - .
Post & Telegraphs Dispensary L@é departmental proceeding
Aoy

is

\
has been initigted against the petitioner on the following

allegations

o Pr ( Smt.) Misra while functioning as !
Medical Officer P & T dispensary,Cuttack
on 7.2%.78 submitted her T.A.Bills amounting
to Rse1116.05 for sm ction and reimbursement
being the expenditure of the jourgey for |
herself and her family members from Cuttack
to Berhampur on 19.7.78 and transportation
of personnel effects on 1,8,78 an the
occasion of her transfer from Cuttack to f

Berhampur making false entries and fal se ;

|
l
|
|

claim in the said T.a.Bills,. -
Dr ( Smt.)SMisra by her above acts |
exhibited lack of integrity and conduct ;
unbecoming of a Govt. servant t ereby |
violating rule 3 (1) (i) and (iii) of te | .
C+6.S. (Conduct) Rules, 1964 ", |

The case of the Opposite Part es is that Dr, Misra
did not move with her dependants andhad not transported

her personnel efiects while moving on transfer from

|
Cuttack to Berhampur and hence she has violated rule 3(1D(i

|
vand (iii) of the C.C.S. (Conduct) Rules, 1964. It is
\lon ‘
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therefore, prayed by the petitioner that the proceeding
in question is not maintal nable under law and is liable to

be guashed .

3. In their counter , the respondents-— Oppe.Parties

maintained that violation of the aforesaid Conduc t Rules

o \
has led the petitioner to face a departmental proceeding

and the case involves questions of fact to bring home the
Cchérge against the e titioner. The questions of fact é%%;b
remaining to be proved, it . is too premature on the pagt
of the petitioner to pray before this Tribunal to guash

the proceeding on flémsy grounds, It is , therefore,maintainec

on behalf of the respondents- Upposite Parties that the

application beiny devoid of me rit is liable to be dismissed .
\

|
4. Mre. ReK.Mohapatra, leamed counsel appearing
for thepetitioner contended that copies of certain d cuments
not having been supplied to thepetitiomer during the inquiry “
she is prejudiced and thered re the proceeding should be
quashed. We do not feel inclinea to accept the aforesaid
contention of the learnec counsel because a direction could
e given by this Bench to thé appropriate authorities to

supply copies of the documents so that the petitioner could

adeqguately and effectively defend lerself. In such

circumstances, we find no merit in the aforesaid contention
of Mr. Mohapatra that on this ground the proceeding could

be quashed .

5 Secondly , it was urged by Mr. Mohapatra

that even if the Bench does not feel inclined to quash

\the proceecing on questions of fact , vyet on a question
7y
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of law , the proceeding could be quashed and the petitionelr

|

shouldnct ke made to face the hazards of an inquiry if the\

law stands in her favour. In support of his contention, th

learned counsel relied upon a judgment of the Hon'ble

Supreme Court reported in AIR 1984 S,C., 1361 ( A, LeKalra vﬁs.
|
The Project and Equipment Corporation of India Ltd.). The |

appellant before Their Lordships, namely, a,L.Kalra wgs an

|

employee of the Project and Equipment Corporation of India
Limited, Kalra had drawn an advance of Rse16,05C, GO for |
purchase of a plot of Land at Faridabad., He had also drawn
an advance of fs. 11,000,00 for purchase of a motor =cycle.H
neither utilised the amount for the purchases for which he %
had taken the advance nar he had refunded the money within

the stipulated pcriod and therefore a disciplinary proceedin

was initiated against Kalra for having cmntravened Rule 4

4(1) (i) and (iii) of PEC Employees' ( Conduct,Discipline
Appeal ) Rules. Rule 4 (1) (i) and (iii) of PEC Employees
(Conduct, Disciplinary & Appeal ) Rules is exactly similar |
to the provisions contained in Rule 3 (1) (ii) and (iii) of
the Conduct Rules with which the present e titioner has been |

charged . For better appreciation, the provision contained

in Rule 3 needbe quoted which runs thus :
# 3. General

(1) Every Government servant shall at all times-
(1) maintain absolute integrity ;
{11} s X %

(iii) do nothing which is unbecoking of |
a Government Servant, "

Rule 5 of the Condict Rules prescribes various misconduc t
EAA
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just as Rules 4 to 22 of the Gonduct Rules with which

the present petitioner is charged. Mr. Mohapatra p

leamed counsel contendeu that in the Conduct Rules,

Rule 3 does not specify misconduct . kules 4 to 22 thereof

specify acts of misconduct for which action can be taken

under Rule 13 of the C.C.A. Rules . It was further 1

Contended that the alleged misconduct on the part of the

petitioner does not come within the purview of Rules 4 to |
22 and therefore the principles laid down by Their Lordships
in the case of A.L.Kalra wouldhave fullest application to
the facts of the present case and therefore, the proceeding

should bequashed . The relevant Observations of Their

Lordships in the case of a.L.Kalra should be quoted which

run thws

" Rule 4 bears the heading 'General'.Rule 5

bears the heading ‘miscondw t', The draftsmen
of the 1975 Rules made a clear distinction
about what would constitute misconduc t.

A general expectation of a certain decent
behaviour in recspect of employees keeping

in view Corporation culture may be a moral
or ethical expectation. Failure to keep to
such high standard of moral, ethical or decorous
behaviour befitting an officer of the company
by itself cannot constitute miscondw t unless
the specific conduct falls in any of the
enumeratec misconduct in Rule 5. Any attempt
to telescope Rule 4 into Rule 5 must be
looked upon with apprehension because Rule4
is vague and of a general nature and what is
unbecoming of a public servant may vary with
individuals and expose employees to vagariew
of subjective evaluation, What in a gl ven
context would constitute cormluct unbecoming
of @ public servant to be treated as misconduc t
would expose a grey area not amenable to
objective evaluation. Where miscondw t when
proved entails penal consequehces, it is
obligatory on the employer to specify and

if necessary define it with precision and

accuracy so that any ex post facto interpretation

\of some incident may not be camoul flaged
\(\




. , ‘ 3
as miscondw t. It is not Necessary,dilate

on this point in view of a recent decision
of this Court in Glaxo Laboratories(I)Itd,
Ve Presiding Officer, Labour Court, Meerut,
(1984) I sccC 1; (AIR 1984 scC 505), where
this Court held that ! everything which
is required to be prescribed has to be
prescribed with precision and no argument
can be entertained that something not
prescribed can yet be taken into account ‘
as varying what is prescribed. In short it
cannot be left to the vagaries of mana gen ent
to say ex post facto that some acts of
omission or commission nowhere found to be
enumerated in the relevant standing order is
nonetheless a miscondiet not strictly falling
within the enumerate. miscondw t in te
relevant standing order but yet & misconduct
for the pu pose of imposing a penal ty'.Rule 4
styled as 'General ' specifies a norm of
behaviour but does not specify thatits ?
violation will constitute misconduct. In o i
Rule5, it is nowhere stated that anything :
violative of Rule 4 would be per se a
miscondw t in any of the sub-clauses of Rule 5
which specifies misconduct, It would, therefore
appear that even if the facts alleged in the
two heads of charges aee accepted as wholly
provec, yet that would not ® nstitute misconduct
as prescribed in Rule 5 and no penalty canbe '
imposed for such conduct. <+t may as well be
mentioned that Rule 25 which prescrikes penalties
specifically provides that any of the penaltiges
therein mentioned can be imposed on an employe
for misconduct committed by him. Rule 4 does
not specify a misconduct "

(]

After hearing learned counsel for both sides, we are of

opinicn that the above observations are %ﬁsrely

applicable to the case of the petitioner, In the Conduct
Rules, Rule 3 does not specify ' misconduct'. Rules 4 to 22
thereof specify acts of misconduct for vh ich action can

be taken under Rule 13 of thé CeCe.A.Rules,

6. The petitioner is a Lady Medical Officer.

According to the existing rule, she is entitge. to claim i

\?.A. on transfer from one statiocn to another. Admittedly §
N
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the T,a.bill subnitted by the petitioner in respect of

her dependants and transgortation of her personnel
effects from Berhampur to Cuttack has since been

passed . Therefore, we fail to understand as to how
objection was taken by the departmental authorities that | &
she had not travelled with her dependants and her personnél ‘

effects were not transported from Cuttack to Berhampur §

for which a departmental proceeding had been initiateg i |

. 3 . . |
against her. Both on questions of fact and mixed questions

of law and fact ex facie the charge framed against the
petitioner does not disclose miscondw t warranting a
departmental proceeding under Rule 13 of the C.C.A.Rules,
The dictum laid down by Their Lardships in A.L.Kalra's case

was also followed by the Hon'ble High Court of Orissa in

the case of the present e titioner who was charged in a LA
audpie ; . J
dha@g%fof departmental proceeding and the case is reported
v

in 1985 ( Vol.II) Orissa Law Reviews 494 ( Dr ( Smt.) \
S.Misra v. Unionof India j,The Division Bench pronouncing \‘
the judgment followed the dictum laid down by Their Lordsyipﬁ
of the Supreme Court in the case of A.L.Kalra and we would |
also adopt the same view teaken by the Hon'ble High Court |
and we would hold that the allegations levelled against
the petitioner does not warrant a departmental proceeding

in view of the law laid down in the case of A, L.Kalra,

Te Mre. Mohapatra, leam ed counsel for the
petitioner also argued that the [ titioner is being
pursued with vindctiveness on several occacions and she

%ii being relievec of the pargs of the departmental

'd
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authorities by interference of the High Court and this |
MAase
Tribunal. wWe do not propose to &tf?et over that part of \
- A
the argument of Mr, Mohapa tra because o

(duestiong of
Taw, we have foung that the proceeding is not maintainablel

In view of the discussions made above, we would quash the

[
proceeding and exonerate the petitioner from the charges .

‘ \
8. Thus the application stands allowed leaving th

P

|
partics to bear their own costs .

!

Member ( Judicial}
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Central idministrative Tribunal,

Cuttack Bench, Cuttack,
august 14,1987 /Roy.
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SUPREME COURT OF INDIA Section=-Yl-A
E DNo., 7§ /8 NS /Sec.YI
( Dated thls Lhe fsznu§34 -

\\_)H {eesnSer, 5§
The Assistant Registtar,

Supreme Court of India,
New Delhl .

To
T.' Reglstrar, |

3 " % Cental _f i eixabive T'mbanJ \
4 Y& N LQultack . Bench,... .
3 '\’“"j\?" Md\ Cutack - -

PETITION FOR SFECIAL LEAVE TO APPRAL(CIVIL) Nog. 14288 OF 1987.
6; Petltlon under Article 1;6 “of the Constitution of India for

_;R\ \K Special Leave to appeal to the Supreme Court from the Judgment

{\ d# and order dqted the jyth “ﬁil.a,-uw, . of the

Cevtsul fckmim; Tribunal | ‘euidtk_Rench_af
\M‘{X Mann C}ma,qa: SEPP‘CQ bon Mg e )%7) |

Versus

@‘G,\ D QM’OSD S’ush‘.\q Missa ++++ Respondent(e)”

1 am to inform you that the Petitionf{s) above-
mentioned for Special Leave to appeal to this Court was/wese
filed on behalf of the petitione;}sk above-~named from +the
the Jjudgment and order of the H; gh Court noted above and

A
that the same was/weréﬁﬁigﬁf;ggd by this Court on the

I day of Nevermbey, 1988 .
A certified copy of the record of proceedings dated

T4 bk&ﬁﬂdﬁﬁ,vl9ﬁélpm in the matter is enclosed herewith

for your information and record,
Yours faithfully,
! (,/'&tic\/—_\

. " @, -~ Assistant “RegLstrar
*diwan¥ . .
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-Union of India & Ors, veseee o PRTITIONER,

VERSUS | o .
Dr. (Mrs.) Sushila Misra ' veeees RESPONDENT. =
(With appln. for ex=parte stay) & 7
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- For the Petitioners:
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Assistant chigttax Jucl.)
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.L‘Supreme\ ourt of India 1
156855 |
Ttem No. 34 Court No.2 Section XIA.

- SUPREME COURT OF IMDIA
OF DING

Petion For Special Leave To Appeal (Civil)No.14288 of 1987.

TribunalCQuttack Bench.

Date: 7-11-1988, This petition was called on for hearing today. -

Hon'ble Mr. Justice E.S.Venkataramiah,

Hon'ble Mr. Justice N.D.Ojha,

IVII‘. Bo Datta' A.S.GQ ‘
M/S. A. Subba Rao and P.Parmeshwaran, A&vs.

:

For the Respondents: : , , . i
' . Mr., Jitendra Sharma, Adv. - ‘d

-

UPON hearing counsel the Court made the following.

ORD

=

8ince it is reported that the Respondent Jr.(Mrs.) B

‘Suchila Misra agamst whom\ﬁisciplinary proceedings: had
been started 1s dead)( hes proceedinﬁs have become

infructuous., The petition is dlsposed of. : ‘ : “‘F ; .S
sd/- ;
\ (Cugma ) = J‘i

ol 8 Court Master., &







