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P. Suseela, w/o Late P. Sivararniya 

P.Bijaya Kumar , s/o late P. sivaram:Lya 

P. Koti Usha Rani d/o late P. sivararniya 
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000 	 Applicants. 

Versus 

Union of India, represented by 

Chief Erigineer(Cons) South Eastern 

Railway, GardenreaCh, Calcutta-43. 

General Manager, South Eastern 

Railway, Garden Reach, Calcutta-43. 

Chief personnel Officer, (Railways) 

South Eastern Railway, GarderireaCh, 

Calcutta-43. 

Chief Engineer(COr1S) 

South Eastern Railway, Garden Reach, 

Calcutta-43. 

District Rngirxeer(COflS), 

South Eastern Railway, Cuttack. 
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Suraj Kumar Lal, 

Inspector of Works(C0fl5), 

do Dist. Engineer (Con), 

South Easterfl Railway, Cuttack. 

p.v.Suba RajU, 

Inspector of Works (Cons), 

do Dist. Engir1eer(C0n) 

Rayagada, District_K0raPt. 

000 	 Respondents. 

For the applicants 	•. 	MIS J.aS, 
R .L .Bose, B .3 .Tripathy. 
P ..Deo, S .Malllck, 
P ..Rout, B .K.3ahOO, 
S .M .Mjshra, Advocate S. 

Mr. L.Mohapatra, 
For the respondents 	 Standing Counsel (Railways1 . 
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Whether reporters of local papers may be allowed to 
see the judgment ? Yes. 

To be referred to the Reporters or not 7 

Whether Their Lordships wish to see the fair copy of 
the judgment 7 Yes, 
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K.P. ACHARYA, ME24BER(J), 	
In this application under Section 19 of the 

Administrative Tribunals Act, 1985, the applicant prays 

for grant OF higher scale of pay to him. 

2. 	
Before we give our findings on the merits of 

the case, it is necessary to note that the applicant while 

serving as Inspector Grade I works, South Eastern Railway, 

under the District Engineer, Cuttack unfortunately died on 

5th February, 1988 i.e. after filing of this application. 

The legal representatives of the applicant prayed for 

sthstitutiofl and it was allowed by this Bench. Therefore, the 

legal representatives are on record claiming to the entitlemefll 

of financial benefits, if the application is allowed. 

3. 	 Shortly stated, the case of the applicant is 

that while he was working as Inspector Grade iI(Works) under 

South Eastern Railway in one particular Division, two of his 

juniors namely RespondentS 6 & 7 working in another Division 

were promoted to the post of Inspector Grade I and consequent] 

ResPOndents 6 & 7 were given 1a1e higher scale of pay, namely 

the scale of pay prescribed for Inspector Grade I. on this 

account, the applicant has a grievance and hence he has come 

up with this application claiming relief as mentioned above. 

4. 	
In their counter the opposite parties maintain 

that the posts of Grade I were required to be urgently filled 

up and ther&rOre withOUt waiting for taking steps to resort 

to process the matter for regular appointments steps were 

taken to fill up the posts pending regular appointment and 
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in such circumstances the appointment of Respondents 6 & 7 

amounts to fortuitous appointment. Therefore, according to 

the Respondents, the petitioner is not entitled to any 

relief because in cases of fortuitous appointment, seniors 

to the appointees cannot claim any step up in their existing 

scale of pay. 

5. 	 Admittedly, the applicant is senior to 

Respondents 6 & 7. Further admitted case is that Respondents 

6 & 7 were given the higher post and consequently higher scale 

of pay vicie order dated 27.6.1979 to be given effect to from 

17.6. 1979. Admittedly, Respondents 6 & 7 continued to remain 

in the said posts as op,adhoc appointees till 1.1.1984 as an 

interim arrangement and thereafter the applicant and 

Respondents 6 & 7 were given regular promotion to the post 

of Inspector Grade I after necessafy ormalities according to 

Rules had been completed. Therefore, it can be safely 

concluded that Respondents 6 & 7 being admittedly junior 

to the applicant continued to receive higherale of pay in 

the next higher post from 17.6.1979 till 1•1.1984 and this 

continued for about 4 ½ years. In these circumstances, the 

case of the applicant is that he is entitled to step up in 

his pay as he is admittedly senior to Respondents 6 & 7. 

stepping up of the pay in such a situation of a particular 

officer is permissible according to the Circular of the 

Railway Board w1-ich was rightly and fairly not disputed at 

the Bar especially in view of the clarification given by the 

Railway Board in its letter NO. PC-60/PP/1 dated 28th March, 196 

and PC-80PP/1-2 dated 25th May, 1962 contained in Annexure-C 
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whiCh runs thus $ 

" whthr it Wouid be permissible to step up the 

pay of a senior employee in terms of Board's 

letter off 
25.5.62, if the promotion of the 

junior employee is in a leave/short term vacancy. 

Clrificat2P : N 
The benefit of stepping up of the 

ee can be given except in 
pay of the senior employ  

a case where the junior gets a fortuitous promotiO 

6. 	
In view of the aforesaid clarification issued by 

the Board the sole point that needs determination in this case 

is as to whether the prc*UotiOfl of RespOndents 6 & 7 is 

fortuitous or not. in case, it is held to be fortuitous the 

application is bound to be dismissed. in case, it is held 

that the appointment was not a short term one and hence not 

fortuitous, the applicant is certainly entitled to the relief 

claimed by him. Therefore, this Bench is called upon to decide 

the derinit ion of the word ' 
fortuitous '. We had an occasion 

to peruse the dictionary meaning of word ' fortUiti0l '• in 

Black's Law DictiOnarY, 5th Editionp the word, ' fortuitous 

means, 

Happening by chance or accident. Qccurriflg 

unexPeCtedlYs or withOUt known cause. Acidefltal 

designed adventitioUS. Resulting from 

unavoidable physical causes. 

a 

The meaning of 

' fortuitous event is as follows 

sa An event happening by chance or accident. That 

whjCh happens by a cause whih cannot be resist 
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An unforeseen occurrences not caused by either  

of 
the partieSs nor such as they could prevent. " 

Apart from the dictiOfl8'Y meaning of fOrtUitous' the 

Hon'ble Supreme 
Court have been pleased to define the meaning 

of ' fortUit0 
'• It has been decided in the case of P.S. Mahal 

versus Union of India whiCh has been relied upon by the Central 

AmifliStrate Tribunals Delhi Bench in 
the case of K.N. Mishra 

V. Union of India 
reported in 1986 (ii) ATR 270. In his 

judgment ion'b1e Chairman of the Central 
AminiSttive Trib11a 

has quoted the 
observationS of Their LordShiP5 of the Horlb1C 

Supreme Court in 
the case of P.S. 

Mahal which is at page 291. 

it runs thus : 

" 
If a vacancy arises on aCcot of an incumbent 

going on leave or F.or 
training or on deputation 

or a short periOds it 
would he a fortuitous or 

adventitious vacanCY and 
the quota rule would 

not be attracted in case of such a vacancY. 

So far as the case of K.N. Mishra is concerned the Delhi 
Ber1C 

was dealing 
with a case of fixation of inter 

se seniority 

between the proxnotees 
and the direct recruits and therefore, 

the question 
of quota rule or rota rule came UP for 

consideration by the Bench. it has no bearing to the facts 

ourselves to the 
of the present case. BLXt we corifillO  

bservati0fl5 f Their Lord5tiP 	
Court of the Hofl'ble Supreme  

in regard to the defiflitt0fl 
of the word fortuitous 

'. Noti 

was placed before us to 
indicate if the Railway Board has in 

manual defined the word fortUit 	
' • ven if the Rai 

I 
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Board wcui hae given its defthiti0fls the verdict of the 
the matter and 

HOfl'ble SuPre Court is the last 
say in  

is bound to be relied upon. 
Admitt-Y 

the vacancies whiCh 

were f tiled up b ResPOndets 6 & 7 were regular 
vacancies 

and they continued to oCCUPY
tjoseposts for aboJt 43 years 

which by no stretch of 
imagination could be conceived to be 

fOrtUit0'S '. If it is not f ortuitousthen clarification 

jSSUCd 

by the Railway Board quoted above has full aplicatbo 

to the cacts of the present case and therefore the claim is 

bound to be alloWeô. 

M a last straw on the camel's back learned 5andiflg 
7.

the Ral iway 
Aifl1Stti0fl streU0t1Y urged 

Cotsel for  
before s that even if this Bench holds that it was not 

' fortUit03S ', yet the claim of the applicant being barred 

by 1i1itatiofi no 
relief should be given to the appliCt 

elyiflg on the ôbSerVat 
	

o Their LOrdSbiP c 
t,36  HOfl h b1  

in AIR 962 
SC 8 (Iadhah 

in a ease reofl  

Laxmafl Vaikuntha V. State of MysOre ) it was vehemeflta 

that the claim should 
not he al1Owe because it is 

contended

barred by 
1jmitati0 We do not fe1 ircithed to accePt this 

'on of M. I. MohaPat 
because law laid down by Their 

pordshtP5 of the or
i 'b1e Supreme Court on 

this point has no 

1ltCatiOfl 	
facts of thC preSEt 

case because in the 
to the  

reflt case pay of the petition1er has not been fixed and 

heref ore salary claimed by the petitioner has neither acnru1 

a bin nor 
it has become due.Their 

iordShiPS 
of the Supreme 



Court in the case reported in A.I.R. 1962 Supreme Court 8 

held bat the claim to be barred by limitation because the 

appellant beore Their Lordships had claimed recovery of 

arrear of salary which had ar'crued in his favour due to the 

order o reversion pa5sed against him having been declared 

tth be void and inoperative. In this case decided by Their 

Lordships the salary had been fixed and definite amount for 

a particular period was claimed by the appellant before 

Their Lordships and the appellant not having come to the 

court for redressing his grievance within the statutory 

period of lirIjtat)flTijr Lori L 	]i1c. tI it 

cim for a particilar period was barred by limitation. 

In such circumstanc'- , we are of oPilliyLl that the principle 

enunciated by Their Lordships in regard to Article 7 of the 

Limitation Act does not apply to the facts of the present 

case. Our view stated above stands fortified by a judgment 

of the Hon'ble High Court of Gauhati reported in A.I.R. 1974 

Gauhati 10 ( State of Assarn vrs. Gopal Krishna Mehera ) facts 

of which are exactly similar to the facts of the present 

case. The appellant before Their Lordships of the Gauhati 

High Court had retired as Director of Veterinary and Animal 

Husbandry on 31.3. 1963. During the incurrthency of the 

appellant before Their Lordships, b s 'he had been put 

under departmental proceeding, suspended and ultirrately he 

was relieved of the proceeding and suspension and the Government 

had ordered payment of 3/4th of his pay during the period of 

uspension. During the time when the appellant before Their 

/ 



LordshipS was under suspension pay scale of Director of 

Veterinary was revised and he had claimed 3/4th of the 

pay according to the revised scale which was denied to him. 

Hence the appellant before Their LordshiPs filed a suit 

for declaring that he was entitled to the whole of the amount 

of the increment as due under the revised scales of pay 

which came into force with effect from 1.10. 1956 till 

31.3. 1963 i.e., the date of retirement and he also prayed 

for a decree declaring the order of the Government denying 
40 	

him the revised pay scale to be illegal and inoperative. 

In view of the relief claimed by the appellant before Their 

LordshiPS it was held by Their LordshiPS that the revised 

scales of pay claimed by the appellflt not having been fixed 

by the Government, the case cannot come within the scope and 

ambit of Article 7 of the Limitation Act and it was further 

held by Their LordshiPs that the judgment o the Hon'ble 

Supreme Court reported in A.I.R. 1962 SC 8 had no application 

to the facts of the case decided by the Hon'ble High Court 

of Gauhati. in our opinion, the facts ostitutiflg the 

present case being similar to the facts of the case decided 

by the Hon'ble High Court of Gauhati, we would hold that the 

principles enunciated by Their LordshiPS of the Supreme 

Court in A.I.R. 1962 SC B have no application to the facts 

of the present case. We are in respectful agreement with the 

view taken by Their LordshiPS of the Hon'ble High Court of 

Gauhati and Their LordshiPS of the Hon'ble High Court of 

Punjab in a case rported in A.I.R. 1968 Punjab 58 ( State 

rs. Bhagabafl sirigh ) which has also been accepted by the 
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Hon'ble High Court of Gauhati. In view of the aforesaid 

discussions we would unhesitatingly hold that provisions 

contained under Article 7 of the Limitation Act will not 

apply to the facts of the present case and hence the 

aforesaid contention of the learned Sr. Standing Counsel 

deserves no merit and hence rejected. 

In view of the aforesaid discussions, we hold 

that the claim is not barred by limitation. We would 

unhesitatingly hold that the applicant is entitled to the 

higher scale of pay in the post of Inspector Grade I works 

as was given to Respondents 6 & 7 with effect from 17.6. 1979. 

The competent authority should calculate the amount to which 

the applicant is entitled to and payment should he made to 

the legal representatives of the applicant who are on record 

within four months from the date of receipt of a copy of 

this judgment failing which the applicant's legal representati 

on record will be entitled to interest at the rate of 10 % 

per annum on the amount payable to the legal representatives 

fromthe date on which the period of four months lapses. 

In view of the discussions made above, this 

application stands allowed leaving the parties to bear their 

own costs. 

......•. ...s•••••••• 
Member(Judicial) 

B.R. PATEL, VICE-CHAIRMAN, 
4t. 

••. ..•.... •••.•....•• 
Vice-Chairman 

Central Administrative Tribunal 
Cuttack Bench 
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