CENTRAL ADMINISTRATIVE TRIBUNAL,
CUTTACK BENCH

- 10

ORIGINAL APPLICATION No. 41 OF 1987

Date of decision eeds November g6, 1987

Mahendralal Karmakar, son of Late N.C. Karmakar,

BM=Gr.I, S.E.Railway, At-Khurda Road, P.o.Jatni,
Dist=- Puri coce

Versus

1. Union of India, through the General Manager, S.E.
Railways, Garden Reach, Calcutta=43.

2, Divisional Railway Manager, S.E.Raklway,At=-Khurda Road,“

P .O .Jatni, DiSt" Puri.

3. Divisional Signal & Tele., Comm., Engineer, S.E.
Railway, Khurda Road, P.O. Jatni, Dist=Puri

XX ’ Respondents,

M/s G.AJR.Dora & U.C.Mohanty,
Advocates ecee For Applicant,

Mr. B.Pal, Sr, Standing Counsel.
M/s Ashok Mohanty & L.Mohapatra,
Standing Counsel (Railways) ... For Respondents,

CORAM:

THE HON'BLE MR, B.R +PATEL, VICE CHAIRMAN

AND

Applicamt,

THE HON'BLE MR. K.P. ACHARYA, MEMBER (JUDICIAL)

T —

l. Whether reporters of local papers may be allowed
to see the judgment ? Yes.

2. To be referred to the Reporters or not 2 ‘11

3. Whether Their Lordships wish to see the fair
copy of the judgment ? Yes,
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JUDGMENT 1) g

MEMEER (J), 1In this application under section 19 of the
Administrative Tribunals Act, 1985, the order passgd by
the competent authority removing the applicant from

service is under challenge,

2. The applicant was a Driver Grade 'C' serving

under the South Eastern Railways stationed at Khurda

Road. It was alleged against the applicant that on 10.1.1§81

the applicant along with some others remained absent
from duty and resorted to illegal strike and intimidated
the willing workers of the running staff not to join
their duties and insisted that they should join the
strike. For these all egations, the competent authority
held that it was not reasonably practicable to hold an
inquiry and therefore dispensing with the inquiry the

competent authority ordered removal of the applicant
from service in accordance with Rule 14 (ii) of the

Railway Service (Discipline & Appeal ) Rules , 1968.
Being aggyrieved by this order of removal, the applicant
approached the Hon'ble High Court of Calcutta in a writ
application praying therein to quash the order of removal.
At the time when the High Court of Calcutta # took up

the hearing of thewrit application, it was found that
the applicant had not exhausted the remedy available to
him to first approach the appellate authority in terms
of Rule 22 of the aforesaid Rules. The Hon'ble High Court

of Calcutta 4 directed the applicant to approach the
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appellate authority and simultaneously the High Court gav‘
direction to the appellate authority to hear the matter

and dispose of the appeal in the light of the observations
\

made by the Hon'ble High Court in the case of Satyavir
Singh and others v. Union of India, reported in AIR 1986
S«Ce 555. The applicant accordingly approached the

appellate authority, Respondent No.3 who heard@ the appea

and finally confirmed the order of removal passed by the
disciplinary authority. Being aggrieved by the order
passed by the appellate authority, the petitioner has
filed this application under section 19 of the Administrati;'
Tribunals Act, 1985 praying therein to quash the order

of removale.

3. In their counter, the respondents maintained
that ho illegality has been committed by the competent
authority in dispensing with the enquiry because it was

actually not reasonably practicable on the part of the

competent authority to hold an inquiry in view of the
tense situation then prevalent. Due to the tense situation
and since the law authorised the competent authcritv to

dispense with the inquiry, accordingly the competent
authority thought it fit and proper to dispense with the

inquiry which he did and ultimately came to the conclusion
that the applicant was guidty of the allegations and
hence the order of removal was passed by the competent

authority which has been later confirmed by the appellate

. |authority and both the orders being according to law, this
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Bench should not interfere with the order of removal.In
a nut shell, it is maintained by the respondents that
the application being devoid of merit is liable to be

dismissed.

4. We have heard Mr. G.AR.Dora, learned counsel

for the applicant and the learned Standing Counsel for
the Railway Administration at some length., Leapned counsel ﬁi
for the applicant vehemently pressed before us to unsettle

the order of punishment imposed on the applicant on two

-

grounds, namely, there is an irreconcilable discrepancy
in regard te the date of occurrence alleged by R.Apalswamy‘
(who was the victim=informant) while lodging the First

Information Report and the date given by the Disciplinary
authority in the impugned order in regard to the pressure
given on him to join the strike. It was also argued that
the cause launched at the instance of R, Apalswamy having
ended in acquittal in favour of the applicant by a competent
Criminal Court, it should have heavily weighed with the
appellate authority and on that account the appellate

authority should have given the benefit to the applicant.

It was further argued by the learned counsel for the
applicant that only one day's absence from duty should not i

have persuaded the disciplinary authority to jump into £
a conclusion that the prayer for availing leave was ﬁ
intentional, more so to join or indulge in the illegal

mstrike. In a nut shell the contention put forward on behalf
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of the applicant is that the disciplinary authority has

taken recourse to dispensation of the regular inquiry

without any basis or foundation and without being backed
by law. Hence, it was urged before us that on these groundis
the impugned order of removal should be set aside.After |

arguing on merits of the case as stated above, counse for
tye applicant also urged before us that the order of the ,ﬁq
appellate authority suffers from various defects, namely,

the appellate authority has not at all Prassed an order in
aceordance with the direction given by the Hon'ble High
Court of Calcutta to disnose of he appeal in terms of
the observations made by the Hon'bleSupreme Court in the

case of Satyavir Singh v. Union of India and others (supra)

It was also submitted at the Bar that the appedlate order
is a crﬁptic and not being a speaking order, according teo
judicial pronouncements made by the Supreme Court, the
appellate order is also liable to be quashed. All these
contentions put forward on behalf of the applicant were
stiffly opposed by the learned Standing Counsel for the
Railway Administration and it was submitted that there has

been § due compliance of the law that holds the field
today, and there being no merit at all in the contentions

advanced on behalf of the applicant, such éontention should |
be outright rejected and the order of removal should be

sustained. Emphatically it was argued by the learned Standing

|

Counsel for the Railway Administration that in no circumstances
X :

a'

'"Qvit can be held that the appellate authority has not follow eg
™
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the directions of the Calcutta High Court and as a matter

of fact the appellate aut ority has taken into consideratiani
the observations of the Hon'ble Supreme Court in the case
of Satyavir Singh ( supra ) and thereafter the appeal has
been disp®sed of on merits. It was also contended on behalf
of the applicant that the disciplinary authority while
dispensing with the inquiry has not at all given reasons

not !
as to why it waslbeasonably practicable on his part to holdAS

the inquiry.

Se We have given our anxious consideration to the

arguments advanced at the Bar, We donot like to express an ;
opinion on the merits of the case because of the conclusio
which we propose to arrive at and the directions which we
propose to give in thgs case, Undisputedly the Calcutta

High Court had given a direction to the appellate authori
to dispose of the appeal in the light of the observations
made by Their Lordships of the Supreme Court in the case of
Satyavir Singh v. Union of India. This fact is undisputed,
We would like to devote our attention to the order passed by
the appellate authority over which there is a serious

dispute between both sides as to whether the appellate

authority had devoted his attention to the case of Satyavir
Singh v. Union of India and others. The order of the

appellate authority formed subject matter of Annexure-5.In
the appellate order wé& donot fiind a single line mentioned

by the appellate authority in regard to the case of

Satyavir Singh v, Union of India,
\WJ Learned Standing Counse]
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contended that even though the principles emunciated i the .
case of Satyavir Singh v. Unioa of India and others have not

specifically
been(hentioned by the appellate authority, yet from the

substance of the appellate order it can be well presumed

that principles laid down in Satyavir's case was in the mind

of the appellate authoritye. Very unfortunately we cannot

read into the mind of the appellate authority. No where the

appellate authority has breathed single word stating that

he had taken into consideration the cbservations made by

Their Lordships in the case of Satyavir Singh, far less to
speak of the fact of mentioning or dealing with the

cbhservations made by the Hon'ble Supreme Court in the case

Satyavir Singh and the grounds on which the appellate

authority distinguishes the case of Satyavir Singh so that
the principles laid down therein would not cover the present
case., We are unable to accept the contention of learned
Standing Counsel for the Railway Administration made with
some vehemengg because, at the risk of reptiticn, we may
say that the observations of the Supreme Court in Satyavir's ;
case has not at all been dealt and hence not taken into i
consideration . In such circumstances, we are of opinion @
that the direction given by the Hon'ble High Court of 4
Calcuita has not been followed by the appellate authority |

and hence the order of the appellate authority suffers from
an irreparable defect. To add to all these, we may say that

there is considerable force in the contention of the learned

counsel for the applicant that the order of the appellate

V\authority Ls not a speaking and reasoned order.
WA/




R

"} > ’
54 Hon'ble Supreme Court in their judgment reportJd

in AIR 1967 SC 1606 (Bharat Rana ve. Union of India and !

others) has been pleased to observe as follows 3 ‘

. The decisions of tribunals in India are subject
to the supervisory powers of the High Court |
under Art. 227 of the Constitution and of
appellate powers of Supreme Court under Art.l3
It goes without saying that both the High Cour
and the Supreme Court are placed under a great
disadvantage if no reasons are given and the
revision is dismissed curtly by the use of the
single word “"rejected", or" dismissed". Ordina
if the State Government gives sufficient reasc
for accepting the anplication of one party an
rejecting that of the others, as it must, and
Central Government adopts the reasoning of the
State Government, Supreme Court may proceed to
examine whether the reasons given are sufficie
for the purpose of up holding the decision. Bu
when the reasons given in the order of the Sta
Government are scrppy or nebulous and the Cent
Government makes no attempt to clarify the sam
Supreme Court, in appeal may have to examine tl
case denovo without anybody being the wiser fo
the review by the Central Government. If the
State Government gives a number of reasons som
of which are good and some are not, and the
Central Government merely endorses the order o#
the State Government without specifying those |
reasons which according to it are sufficient t¢
up hold the order of the State Government,
Supreme Court, in appeal may find it difficult
to ascertain which are the grounds which weighed
with the Central Government in upholding the
order of the State Government. In such
circumstances, what is known as a 'speaking
order®' is called for.,"

In another judgment reported in AIR 1970 3C

1802 (M/s Mhhabirporasad Santosh Kumar ve State of U.P. &

others) Their Lordships were pleased to observe as followsji=

- - From the materials on the record it cannot be =
deter minedas to who considered the appeal 'i
addressed to the State Government, and what waE
considered by the authority exercising power o
behalf of the 8tate Government. The practice o
the Executive Authority dismissing statutory
appeals against orders which prima facie seriousl;
prejudice the rights of the aggrieved party
without giving reasons is a negatlon of the le

Wi
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of law. This Court had occasion to protest against
this practice in several decisions. The power of the
District Magistrate was quasijudicial; exercise "
of the power of the State Government was subject 3
to the supervisory power of the High Court under 4
Art.227 of the Constitution and of the appellate !
power of this Court under Art. 136 of the ?
Constitution, The High Court and this Court would
be placed under a great disadvantage ifi no reasonhs q
are given, and the appeal is dismissed without |
recording a nd communicating any reasons".

Their Lordships had also taken the very same vie
in judgments reported in AIR 1966 SC 671 and AIR 1969 SC 129
It is needless for us to say that in the case of S.P.Sampat
Kumar v. Union of India and others reported in AIR 1987 SC
386, Their Lordships have been pleased to hold that the '

Administrative Tribunal is substitute for the High Court and| .=

not supplemental. Applying the principles laid down by Their

Lordships in the above mentioned cases to the facts of the
present case, we cannot but hold that the present case suffers
from irreparable defect committed by the appellate authority
in not recording any reasons for dismissing the appeal. The
appellate authority has only referred to the Railway Rules
and without discussing the facts in detail has summarily
disposed of the appeal holding that the disciplinary authority
was justified in dispensing with the inquiry and removing the
petitioner from service. This is against the dictum laid down
by Their Lordships in the aforesaid judgments. The additional
ground on which the appeal stodd dismissed is that the

applicant had not approached the appellate authority in right ﬁ
time and there was a delay in approaching the appellate

authority by five and half years which: heavily wedighed

nwith the appellate authority in dismissing the appeal.In our |omic

\ Al
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appellate authority was not correct to éay so because the
applicant filed the appeal before the appellate authority

A
on the direction of the Hon'ble High Court of Calcuttéﬁit

is deemed that thedelay in filing of the appeal was condoned

and hence there was no further scope for the appellate
authority to dispose of the appeal against the applicant

on the ground of delay. All these facts and circumstances
taken together persuade us to remit the matter to the
appellate authority for fresh consideration of the case and
for disposal according to law and especially in the light

of the observations of the Hon'ble Supreme Court in the

case of Satyavir Singh v, Union of India and others (supra). :i?

Our view gains support from a judgment of the
Central Administrative Tribunal, Gauhati Bench quoting the
observations of Their Lordships in a similar matter decided
on 3,12,1986, which runs thuss

( observations of the Hon'ble Supreme Court)

% Heards Shri M.K.Ramurthy for the petitioners and
the learned Additional Solicitor General for the

respondents. The main contention of the petitioners

is that the direction given by this court in its

judgment entitled Satyavir Singh v. Union of India

has not been complied with by the appellate
authority. We are inclined to agree with the

petitioner's grievance that the appellate authority
has not in terms complied with the directicns. The

PP e —
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learned Additicnal Solikcitor General has, therefore,
agreed that the Appellate Authority shell redispose.

of the appeals in accofdance with law and keeping
the directions of this Court in the judgment
referred to above in view while dealing with the
matter”.

7e While arguments were advanced on behalf of the
our
applicant, learned counsel for the applicant drew/attention

| to an order passed by the Addl.Divisional . Railway Manager |,

\/.
N
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South Eastern Railway, Bilaspur passed in the case of one

Akbar Alli formerly Blectric Driver Grade 'C' and V.K.

Sharma formerly Electric Driver Grade 'C' . Both the orders

are contained in Order No.E/GE/Court/CH(E) dated 9.7.1987.
In the said order the appellate authority , i.e.the Addition#lu!
Divisional Railway Manager, Bilaspur took a lenient view of
the matter stating that since the tense situation was no
more prevalent at thermlevant time, a further opportunity
should be given to Akbar Ali and V.K.Sharma to amend
themselves and therefore on that account they were reinstatéﬁ

into service. We donot like to express any opinion as to

the justifiability or otherwise on the part of the Additionait
Divisional Railway Manager, Bilaspur having passed such an
order and reinstating V.K.Sharma and Akbar Ali because it
may create some embarrassment for the appellate authority
in this case. It is left to the discretion of the appellate
authority to take this into consideration if he so likes and

pass such orders as deemed fit and proper, according to law.

8e In view of the discussions made abore, we

deem it expedient in the ends of justice to remand this
case to the appellate authority, namely, Chief Operating
Superintendent, South Eastern Railway, Garden Reach,
Calcutta to dispose of the appeal keeping in view the
observations made above. Therefore, the appellate order is
hereby set aside and the case is remitted back to the appellate

authority to dispose of the appeal afresh within three

;\months from the date of receipt of a copy of the judgment.In
\ér
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case ¥f the applicant is aggrieved by any order passed by

the appellate authority, liberty is given to the applicant
to approach this Bench.

9. Thus , the application is accordingly disposed

of leaving the parties to bear their own costs,
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Member (Fudicial)
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Vice Chairman

Central Administrative Tribunal,
Cuttack Bench,
November 26, 1987/ Roy SPA,




