v
=
CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH:CUTTACK.
Original Aprlication No.218 of 1987.
Date of decision:February 14,1989
1, L.Xondal Rao. Hewe applicant
Versus
1. Union of India represented through the
General Manager,S.E.Railway,At-Gagden Reach

Calcutta-43

2. The Divisional Manager,S.E.Railway,
At-rkhurda Road,Dist.Puri

3. The Divisional Personal Officer, S.E.Railway
At-Khurda Road,Dist.Puri.

4. Uday Pradhan, S/o Narayan Pradhan,
c/o Insvector of Works(s.E.Railway)
Khurda Division,At/P.0. Palasa,Dist.Srikakulum
Andhra Pradesh

%o M.Ramulu,C/o Insbector of Works,(S.E.Railway)
khurda Division,At/F.0.Palasa,Dist.Srikakulam
Andhra Pradesh.

...+ Respondents

For the applicants ..... M/s.A.K.Bose

P.K.Giri
For the Respondents ... Mr.R.C.Rath, standing Counsel
Nos.2 and 3. Raillway Administraticn)
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THE HON'BLE MR.B.R,PATEL,VICE-CHAIRMAN
AND
THE HON'BLE MR.K.P,ACHARYA,MEMBER(JUDICIAL)
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1. Whether reporters of local papers Mmay be allowed
to see the judgment ? Yes

2o To be referred to the Reporters or not 2 Q?&a

Bs Whether Their Lordships wish to see the fair
copy of the Judgement 2 Yes.
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Ve JUDGMENT

K.P.ACHARYA,MEMBER (JUDICIAL) In this application under section 19
of the Administrative Tribunals Act, 1985, the Petiticner
has challenged the order passed by the Competent
Authority im™ giving promotion to Respondent Nos.4 and S
in preference to the rresent petitioner,
2. shortly stated, the case of the Petitioner
is that vide Annexure-A/1 dated 4th April, 1972, the
Petitioner was ap:r roved by the selection Board for
absorption in the regular cadre of Carpenter in
Grade III and order of posting was issued by the
b Competent Authority vide Annexure-A/2 dated 31lst 1
May, 1972 and on 7th June, 1972 the Petitioner joined
at Palasa.According to the Fetitioner,Respondent No.4
Udaya Pradhan though selected by the Board on 4th April, ‘
1972 vide Annexure-A/1 yet no posting order was
given to him till 16éth November, 1973.Grievance of the
Petitioner is that though Resrondent No,4 was given
posting and joined the post after l6th November, 1273,
yet Respondent no,4 was given promotion to the Grade-II

Carpenter on llth January, 1984 over the head of thre

Petitioner.,Hence,the Petiticner prays in this apprlication
to gquash the order rassed by the Competent authority

giving promotion to Respondent Nos.4 and 5 over the
head of the Petitioner, We have refrained ourselves from
stating the particulars of Respondent no.5 because he
has admittedly retired on superannuation and therefore
the learned Counsel for the Petitioner categorically

submitted before us that his grievance regarding the
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promotion gi-en to respondent no.5 has bec@me infructuous.
There "ore, we have confined ourseleves to the grievance of
the Petitioner relating to the promotion Respondent No.4.
3 In their Counter Op; osite Party No.l,

2 and 3 maintain that the order contained in Annexure~l
was superseded bythe order contained in Annexure R/4

and therefore ~rightly Respondent No.4 has been treated as
senior to the Petitioner and cOnsequently,the competenent
Authority rightly passed the order of promotion in

favour of respondent no.4. To add to all this}further case
of the Respondent/Op: osite Party is trat the case being
grossly barred by limitation, it should be out right
dismissed.

4, Wwe have heard Mr. A.K.Bose, learned
Counsel for the Petitioner and Mr., R.C.Rath, learned
standing Counsel for the Railway Administration at some
length.

B Admittedly Annexure-1 dated 4th April,
1¢72 had been issued in which the Petitioneéer and Respondent
MNo.4 had been selected. Further admitted position is that
the Petitioner was given order of posting vide annexure=2
whereas no posting order was given toO Respondent no.4
under Annexure-2, Resvondent no.4, for the first time,

was given an order of posting on 19.11.73 vide
Annexure-R/4 and thereafter Respondent no.4 joined his
place of posting .At this stage it stould be stated that
law is well settled in the absence of any specific rule

to the contrary,question of seniority between 2 incumkel. o=

has to be adjudicated on the hasis of the length of ser- ice.
EN
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This settled position was not rightly and farly disputed at the
Bar. MF. Rath, learned Standing Counsel vehement ly argued

that the order contained in Annexure-l having been subsequently
superseded, benefit ~ cannot accrue to the present
petitioner in regard to his appointment to the servicCe

with effect from either 31lst May, 1972 or 7th June, 1972.We

have carefully perused all the relevant documents filed on
behalf of the Petitioner and on behalf 0f the Respondents.We

do not find any paper to substantiate the contention on behalf
of the respondent no.,4, that thte order of aprointment and
posting issued in favour of the present petitioner had been
even withdrawn or cancelled.Mr. Rath emphatically relied upon
Annexure-R/4 and R/5 to substantiate his contention that the
appoingment of the Petitioner had been recalled and/or cancellec
~ed. We have given our careful consicderation to the contents

of Annexure R/4 and R/5. No where it can be found that the
approintment of the present petitioner L.Kondala Rao has keen
cancelled.Mr. Rath streneously—submitted that in the memo under
which copy has been forwarded to different officers in

Ann xure=5, it is mentioned that arrangement should ke made

for the posting of L.Kundala Rao against the post of IOW5 and
P.S.A. ete. Mr., R3th in addition to the above also invit«ed our
attenticn to the matters mentioned against serial no.2 of
Annexure=5 and submitted that his contention regarding
cancellstion of the aproiniment of L.Kundala Rao should be
accepted, From the matters stated either in the memo under
which copy has been forwarded or the matters menticned

against S1.No.2 does not substantiate the contention of

Mr.Rath. On the contrary it goes against the case put up
N
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by the Respondents.F rom this it is apparent that the
petitioner was continuing in service till 19th Febrary,

1973 and there’ore the case put up by the Respdndent that the
apr oitment of the petitioner in 1972 has been cancelled or
withdrawa 'cannot be accepted. Such being the situvation

there 1s no escape.from the concludion that the petitioner
served the Railway Administration in the post of Grade-III
Carpenter with effect from 7th June, 1972(date of joining)

and respondent no.4,Udaya Pradhan joined the Rallway
Administration some time a‘ter 19th February, 1973 and
therefore length of service of the petitioner being more

than the length of service of respondent no.4, the Petitioner
is bound to become senior to respondent no.4 shri Udaya
Prahdan. In such circumstances we hereby declare that the
Petitioner is senior to Respondent no.4 Udaya Pradhan, We

are also of the opinion that there is substnatial force in the
contention of Mr.A.K.Bose, learned Counsel for the Fetitioner
that the case of the Petitioner should have been considered for
promotion to the post of Grade II Carpenter,

6. In the aforesaid facts and circumstances
we direct that the Petitioner should be treated as Senior

to R-4 Shri Udaya Fradhan in grade III post of Carpenter

and his case should be considered for promotion to the

post of Grade-II Carpenter with effect from the date -om which
Udaya Pradhan was given promotion and the petitioner would be
given such promction if found suitable ac~ording to rules.

7 Before we part with this case we would
\ifil in our duty if another submission of Mr.Rath is not dealt.

~
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Mr.Rath learned Standing Counsel strenuously urged before
us that the case is grossly barred by limitation.,Accordingx
to Mr.Rath promotion was given to Respondent no.4 with
effect from Ist January, 1984, The case has been filed in
1987. It strould be dismissed on the ground of limitation.,
From the case record we find that promotion was actually
given in 1986 vide office order no.,110 dated 2nd/4th

June, 1986 to take effect from Ist Januarv, 1984, Representation
of the petitioner was disposed of on 8th August, 1986 vide
Annexure-6, Period of limitation has to be computed from
8.8.1986.Hence we find no merit in the aforesaid contention
of Mr. Rath, In the result we do hereby guash Annexure=£
and direct that the Judgement be implemented within 3 months
from the date of receipt of the copy of the judjement
according to declaration given above.

B In case the Petitioner is found to be suitable
and if given promotion from the date stated above, the
petitioner would be entitled to consequential service

benefits including the financial benefits,

9. Thus, the aprlication stands allowed leaving the
parties to bear their own costs, Z 105 72
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MEMBER(JUDICIAL)
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VICE—CHAIRMA&

Cuttack Bench :
Dated l4th,February, 1989/ Mohapatra




