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J U D G M E N T 

K.P.ACPAFYA, 	(J), In this application under section 19 

of the Administrative Tribunals Act, 1985, it is prayed 

to command the respondents to promote the applicant to 

the post of Assistant and to accordingly fix the seniority 

of the aplicant in the gradation list keeping/An higher 
kil- 

than those persons made Upper Division Clerks by an order 

dted 1.7.19746 and to also .quash the order passed by the 

competent authority transferring the applicant to Sarsawa. 

2. 	 Shortly stated , the case of the applicant 

is that the applicant was promoted to the post of Pper 

Division Clerk in the Aviation Research Centre, Charatia 

with effect 	from 1.8.1970 and the anplicant iscontinuing 

as such • Further case of the applicnt is that by order 

No. U/Arc -Est-1fl4 dted 1.7.197 Government of india 

in the Department of Cabinet Secretariat, Store Keepers 

in the A.F.C. were made Upper Division Clerks. Conseiuently 

Respondent Nos. 5 and 6 were made senior to the applicant 

though the applicant was functioning as an Uper Division 

Clerk since 1.8.1970 and the applicant feels more aggrieved 

as Respondent Nos. 5 and o were promoted to the post of 

Assistants bypassing the a'plicant's legitimate claim for 

promotion to the rost of Assistant . The 	departmental 

authorities took such an action as they treated the order 

dated 1.7.1976 giving retrospective ef''ect • It is therefore 

prayed by the applicant that such i,rornotions should be 

struck down on the basis of a urr'inent passed by this Bench 

24,12,198 in Trans''erred Application No. 87 o 1Q56 

A 
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forming Anriexure-1. 

In t!-'eir counter , the respondents 

maintainel that no illegality has been committed in the 

matter of giving promotion to 1espondent Nos. 5 and 6 

an(9 therefere the application heing devoid of merit is 

liable to he dismissed 

we have heard Mr. P.lc.Mohanty, learned 

counsel for the applicant and Mr. A.B.Misra, learned Sr. 

3tanding Counsel for the Central Government at some length. 

It 'would be appropriate to state here that exactly a 

similar matter came up before this Bench forming subject 

matter of Transferred Application No. 87 of 1986 disposed 

of on 24.12.1986. This judgment also forms subject matter 

of Annexure-1. Strong reliance was placed on behalf of the 

applicant over this judgment. Facts constituted in T.A. 
No. 87 of 1986 being exactly similar to the facts of the 

present case ( 'which was not disDuted at the IRar), we 

are of opinion that in all fitness of things findings 

given by us in the said judgment 'would hae fullest 

application to the present case • In the said judgment, 

t has been stated as follo'ws :- 

For all these reasons, we cannot 
but hold that the Store-Keepers 
were made tJ.D.Cs only with effect 
from the date of order i.e, 1.7.197tj. 
This order admittedly has no retrospective 
effect • The order itself has mentioned 
that it will come into effect only 
from the date of its Issue. There is, 
therefore, no escape from the conclusion 
that the Store-Keepers became TJ.D.Cso 
only on 1.7.7b and should take their 
place in the gradation list of U.D.Cs 
elo'w all the TJ.D.CS 'who were on that 

11 
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date already U.D.Cs." 

In the said judgment, we also directed the Opposite 

Parties as follo'ws :- 

ts 	gradation list of tT.D.Cs. should 
be recast and the petitioner given 
his due place in the list ". 

After giving our anxious consideration to the arguments 

ad-?anced at the Bar, we think that the findings arrived 

at by us in the said judgment ana the opinion erpressed 

therein 'would apply mutatis mutandis to the pre5ent case. 

Id order to repudiate the contention of the learned counsel 

appearing for the applicrit , the learned Sr. Standing 

Counsel surnitted that the petition is grossly ba'red by 

limitation 	as cause of action, if any, arose in favour 

of the applicant much beyond three years prior to the 

Administrative Tribunals Act, 1985 having come into force 

and therefore , according to the learned Sr. Standing 

counsel, section 21 of the Act 'would create a bar for 

entertaining such an application and in support of this 

contention, learned Sr. Standing Counsel relied upon two 

judgments of the Ron'ble Chairman, Central Administrative 

Tribunal, Delhi reported in 1986(1) A.T.F. C.A.T. 28 and 

203 . The 4 acts of both the caees dealt by Fon'ble Chairman 

are clearly distinguithble . In both the cases decided 

by T-Ton'ble Chairman , the cause o action arose in fwour 

of the petitioner much beyond three years prior to 1st 

vemher 1985 but in the present casc,it has to be 

A 



decided as to when the cause of action 	arose in 

farour of the petitioner. Soon after disposal of T.A. 

No* f7 of 1986 the petitioner filed *ea representation 

on 30.2,1957 before the appropriate authority to make 

app1icble the judgment passed by this Bench in T.A.87 

of 1986 to the caae of the present applicant and 

accordingly his seniority in the gradation list should be 

recast and he should be given due promotion in preference 

to Fespondent Nos. 5 and 6. It was admitted before us that 

this representation still remainspending since 30.3.1987. 

Section 21 (h) of the Administrative Tribunals Act, 1985 

runs thus :- 

" Section 21 (1) The Tribunal siall not rrrnit an 
anplicat io - 

(a) 	x 	 xx 

(h) in case when snpeal or 
representption such as is ment1red 
in clause (h) of sub-sectIon (2) 
of Section 20 has been made arlr' 
period of SX months bar' evpired 
therefter wthout such final 
order having been made,withjn one 
year from the date of epirv 
of the sair' period of zix months". 

In our view, cause of action arose in favour of the 

applicant as soon as the judgment of this Bench was passed 

on 24.12.1986 in T.A.No. 87 of 1986. From the date of 

representation made by the applicant 1,61  on 30.2.1987 

six months has expired 'without the representation being 

disposed of. In such circumstances we are of opinion that 

the application is not barred by limitation andthe 

PrincIples laId do'wri by theHon'ble Chairran in the above 

tntioner' judgrrent hae no arplIcation to the "acts 



of the present case 

- 

5. 	 It was next contended by the learned Sr. 

Standing Counsel that after a long lapse of timeold 

rnaters should not be 'wrecked up which 'would ultimately 

create very many difficulties 	or the persons who 

ha'-e been already promoted and in support of his contention 

learned Sr. Standing Counsel relied upon three judgments 

of the Hon'ble Supreme Court reported in A.T.F. 1987 (1) 

Page 1 ( K.F. Mudgal & others v. F.P.Singh & others), 

1977(1) S.L.F. 255 ( State of Orissa v. Pyari Mohan 

Samantray and others ) and 197(i) S.L.F. 53 ( P.S.Sadasiva-

swarny v. State of Tamil Nadu ). In all iese cases Their 

Lordships have been pleased to hold that delay committed 

by the qggrieved person in invoking the jurisdiction of a 

court challenging the promotion of his juniors superseding 

the claim of the persons aggriced 'would 'work out against 

the person aggrieved and it 'would not be 'wise to ent€rtain 

an aPplication from the aggre"-ed person. ' Delay ' meant 

by Their Lordships is nothing but long delay. The dictum 

laid down by Their Lordships has a binding authority over 

us anr we cannot but accept the contention of the learned 

Sr. Standing Counsel if the principles laid down by Their 

Lordships in the abo're mentioned judgments are applicable 

to the facts of the presen€ case. In the case of P.S. 

Sadasivswamy v. State of Tainil Nadu , the appellant befo-re 

Their Lordships was selected by the State Public S.rvice 

Commission as an Assistant Lngineer in the year 1955 and 

in the year 1957 }espnndcnt No.2 before Their Lordships 
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was promoted as Divisional Engineer. Thereafter the 

appellant before their Lordships made several representatfo 

till the year 1970 when Bespondent 19o.5 who was juhior 

to the appellant was promoted to the cadre of Superintending 

Engineer over the head of the appellant. The appellant 

was promoted to the rank of Superintending Engineer 

on 23.1.1971 and thereafter the appellant be'ore Their 

Lordships filed a 'writ application in the High Court of 

Madras • P. 	 Their Lordships were of 

the view that the appellant not having questioned the 

promotion of his juniors as Superintending Engineers over 

his head 'wouldnot be allo'wcd to recur old matters as 

he could have come to the court on every one of these 

occasions. In that context Their Lordships dismissed the 

appeal of the appellant • Sane Is the case so far as 

State of Orisa v. P.J. Sarnahtray is concerned. After the 

claim of P.M. Samantray was over-looked, P.M. Saxnantaray 

renamed satisfied by inaldng several representations 

to the Government of (rissa and to the Central Governnent 

receiving orders of resection of the representations on 

each and every occasion anr since the cause of action 

had arisen in favour of P.M.Samartray as far back as 

1962 the inordinate delay committed by the said Sri 

Saniantray in approaching the court to redress his 

grievances 'which occurr9d eleven years prior to the 

filing of the 'writ application before the High Court 

of Orissa 'wasriot thought proper by Their Lordships to 

be acceptable . In the case of K.F. Mudgal & others v. 

.P.Singh & others , seniority lists were published from 
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time to time in 1958, 191 and 19b5. No objection was 

ever raised by the appellant befre Their Lordships in 

regard to the seniority lists mentioned above. Writ 

application as filed in the year 1976 for redressal of 

his grievance,eighteen years after the first draft 

seniority list was published in the year 195E and therefore 

Their Lordships werepleased to dismiss the appeal on the 

ground of laches and delay on the part of the appellant 

before Their Lordships. All these cases are 	clearly 

distinguishable on "cts. Here in the present case there 

has been no delay caused by the arplicant. As soon as this 

Bench delivered judgment in T.A.No. 87 of 1986 , the 

applicant wanted to take advantage 	of the principles laid 

down in the said judgment and Immediately thereafter he has 

made a representation which is still pending disposal 

That apart , we are sure the respondents would give effect 

to our judgment passed in T.A.No. 87 of 1986. This judgment 

was pronounced on 24.12.1986 . It has not yet been set 

aside by the Hon'ble Supreme Court • It ishot the case of 

of the respondents that any Special Leave Petition has 

been filed before the Pon'ble Supreme Court prayingto 

set aside this judgment. If no Special Leave Petition 

has yet been filed, period of limitation has run against 

the respondents and therefore, there is no further chance 

of invoking the jurisdiction of Hon'ble Supreme Court 

to set aside this jud'ment. In such circumstances, the 

respondents would undoubtedly give ef'ect to the judgment. 

Therefore, the gradation list has to be recast and when 

the recasting takes place all the Incumbents in the V.D.C. 

kcadre have tobe considered and their seniority has to be 



re-fixed inc'uding  the present applicantand therefore 

in any event the seniority list has to be re-cast 	so 

far as the present caee is concerned and due promotion 

should be given to the applicant according to his seniority 

and after adjudicating his suitability. We would, therefore, 

direct that the resnondents 'would treat the order dated 

1.7.197t as prospecti'e and not retrospective and we 

further hold that the Store Keepers were made Upper 

Division Clerics only with effect from 	1.7.197 and 

further more we 'would direct that the gradtion list 

of Upptr Division Clerks be accordingly re-cast 	and 

the seniority be re-fived 	and in pursuant to these 

directions, promotion given to Pespondent Nos. 5 and t 

(-n 

is hereby quashed and promotion to the post of Assistants 

: 	ii 	should be re-consadered and be given to the incumbents 

/J 	as per the seniority list and after adjudicating the 
suitability of • those incumbents including the applicant. 

As regards the prayer to quash the order 

transferring the applicant to Sars'wa Is concerned, we wouldno 

like to interfere and very fairly it was not pressed. 

7. 	 Thus the application stands partly allo'wed 

leaving the parties to her their o'wn costs. 

sal pchrya 
Member (Judical) 

B .F. PATL ,VICE cHAIF'A, 	9 Of1.- 
Sd! B.R.Patel 
vjce_ChairTnn 

central Administrative Tribunal, 
cuttack Bench. 

October 30, 1987/roy SPA. 


