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Short Duty Telegraphist,CentralTelegraph Office, Ehuha neswa r. 

O.A.No.14/87 : 	Adikanda Nayak, 5/o-lte Madl-iu Sundan Neya]c, 
Short Duty Telegraphist in Reserved 

trained Pool Central Telegraph Office, Cuttack. 

c I 

Applicants. 

ye r sus 
In all Cases & 	 General 	

Orisa Circle, BhubajieS7ar 751001, Dist- Purl, 

Senior Superntdent, Telegraph Traffic DIVISIOfl, 
Bhubanes.qr, List- Purl, 

(lii) S.Marandy, 	
Telegraph Office, Rourkela, List- SUuaargarh. 

R. K. Ghose, Telegraphist, Central Telegraph Office, 
Rourkela, List- Sundargarh. 

S.Khiliar, 	
Telegraph Office, Bolangir, c.O/L±st_ Bolangir. 
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Telegraph Office, Sambalpur, P.O/Djt Sambalpur. 
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Telegraphist, Central Telegraph Office, 
Rokela, List- 5undargarh. 

¼ViilSarat Runner Jee, 	
Telegraph Office Rourkela, List- Sundargcirh. 

(ix 	Union of India, represented through the Secretary, 
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( JUDICIAL) 
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To be referred to the Reporters or not 2 	frD 
Whether Their Lordships wish to see 
judment 2 the faIr Copy of th Yes. 



2 	 iO 

K.P ARYA,MENBER(J) 	
All these cases involve common questions of law 

and fact and therefore we direct that this judgment would 

govern all the three cases mentiofleG above. 

2. 	
In each of these cases the petitioners have filed 

cplicattOflS separately under section 19 of the drninistrat ye 

Tribunals Act, 1985 challenging the order passed by the 

competent authority trnsferrii1g certain incumbents from saDal 

pur to Bhubaneswar contained in Annexure-4 so far as O.A NO). 

12 and 13 of 1987 are concerned and J-nnexure -5 so far as 

0.41 
No.14 of 1987 is concerned and thereby not having given 

ap ointment to the petitioners. 

3. 	Shortly stated the case of the petitioners is t at 

an advertisement was published for recruitment to the post 

of TelegraPhiSts and according to Rules they were asked tq 

stand a test which they did and ultimately they were declare 

to be successful. According to rules, those successful 

candidates are to be enlisted in the Reseed Training PQO 

(for short 'pool') and the petitioners are at present enlirted 

in the pool for getting aupointmerits as and when vacincy 

occurs. According to the relevant rules, those candidates 

who have been enlisted in the pool also gt short term 
01 

appointments when a vacancy occurs. The grievance of the  

petitlonerS in all the three cases is that certain posts 

have been created in Bhubaneswar Division under the 

TelecOnnUfliCat1On General Manager but appointments are no 

being issued to those candidates who are in the pool name y 

the petitioners but certain Telegraphists are being trans 

erred from Sambalpur to join the posts created at Ehubartesw 
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depriving the p
etitioners of their bread and butter. 1-lence 

the orders contained in 1nneXUre4 of QA No.S 12 and 13 

of 1987 and AnnexUreS of O.A No. 14 of 1987 are under 

a1leflge and sought to be quashed with a further prayer 

that the respondents should be commanded to absorb the 

petitioners in the reqular vacancY arising 
SlV Bhubas war 

Division. 

4. 	
in their counter, the respondents maintained th 

on an examination it was found tLt certain posts of Tele 

lPUr i:yere not required and therefore tti se 
graphists at Samba  

ransferred to Bhubaneswar DiviSOfl 
posts, six in nuner were t  

and six incumbents have been transferred to Bhubaneswar 

Division on their own request to discharge their duties a 

TelegraPhiStS in those six posts. According to the respo 

no illegality having been conitted, the petition being d 

of merit is liable to be dismissed. 

5. 	We have heard Mr 13,B.RathO, learned Counsel 

the petitioners and Mr Tahali Dalai, learned Add-i. St 

Counsel for the Central Government at some length. 	
Mr RttL 

learned Counsel for the petitioners 
vehemently urged beore 

us that according to rules the competent authority has 

discretion or choice to transfer the incumbents from Sa 

to Bhubaneswar Division to discharge their duties as 

Telegraphists in respect of the posts which have been 

transferred. The only course open to the competent aut 

was to terminate their services and appoint new persor. 

Bhubaneswar from the pooi. In order to substantiate 'r 

ntention, learned counsel for the petitioners relied 
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Rule 38 of the Posts & Telegraphs Manual Vol,rq and furthe 
Contended that since the rule envisages that those persons 

who have been approved for appointment tn the grade as on the 

date shall be included in the matter of getting preference in 

regard to apointments, In order to appreciate the contention 

of Mr Rath, Rule 38(2) need be quoted which runes thus :— 

" when an official is transferred at his own 

request but Without arranging for mutial exchange, 
he will rank jinior in the gradation list of the 
new unit to all officials of that unit on the thte 
on which the transfer order is issued including 
also all persons who have been approved for 

appointment to the grade as on that date ". 

Mr Ratho wants to extend the word 'including' to the persons  

in the pool. Mr Rath contended that the persons enlisted Ln 

the pool hve been api)roved for a--pointment and therefore 

they should get preference. We are unable to agree with thLs 

Contention of the learned Counsel because according to us 

word 'including' persons who have been ap2roved for 

ment emphasis is ours) to the grade as on that date means 

those persons whose aopointment to a reqular post has 

already been ap roved. Admittedly none of the petitioners 

had been aopointed by them to any regular post. Approved 

for enlistment in the pool can never amount to approval for 

appointment to a post. That apart, ttere is another 

impediment on the way of the petitioners. Admittedly the 

petitioners having been enlisted in the pool they have no 

right to any posts for appointment. Only thing over which 

the petitioners can stand is the assurance given by the 
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competent authority in AnneXUre-1 that whenever vacancy 

occurs, persons in the pool would be appointed. In their 

counter, the respondents have not gone back upon their assur-

ance but in the peculiar facts and circumstances of the ca e 

the contention of Mr Rath does not hold good especially 

because the posts in question have been filled up by regul 
I 
r 

Government apointees who were serving as TelegraPhiStS at 

sarnbaJPUr. All and above this, Rule 38 contemplateS regarciillc 

the position of seniority of different incutrentS who woulfL 

come on transfer on their own request and therefore provis: on 

contained in the said rule has no application to the aforsai 

contention of Mr Rath. The simple question before us is tat 

whether action of the competent authority transferring the  

regular employees to join the new posts is justified or prefe3 

ence should be given to the persons enlisted in the pool over. 

looking the interest and rights of those six regular incne 

who were working at sanbaipur. In our considered view, we 

cannot but say that regular Govt. servants should get prefr-

ence to the persons who are in the pool because of their 

experience and their right to the posts. Mr Rtho contended 

that those regular ahpointees discharging their work at 

Sarralpur have to be discharged because new posts have been 

created at BhubanesWar and the persons in the pool should oe 

aopointed. We cannot agree with Mr Ratho. In the circumstaflc 

st:aed above, we are of opinion that there is no merit ir,  

all the three cases which stands dismissed leaving the partie 

to bear their own costs. 

6. 	Before we part with the cases, we may state 

that it was submitted on behalf of the petitioners that 
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because they have filed LheIr cases they are not given sho 

term appointment though vacancy Occurs and they are entitle 

to those short 
term appointments. We have no oPortunjty to 

ascertain the correctnp95 or otherjse of this statement mad 

at the Bar but we would only say that the cometent authorit 

would be well advised not to take this as a ground to deprLv 

the petitioners from Short term a?pojntment whenever such 

situation occurs and their cases Should alsr, be considered fbr 

regJar appointment whenever vacancies Occur • 

' U •'$ . •• • • • , • • • • • •. 

Mether(Judjc :ial) 

13.R PATEL, VICEHAmj 	99 
.'••UU••.. •••.•... 

Vice-Chairman 

S 
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