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TL ,VICf1j 	The case of the petitioner is that he joined the 

Dost of Inspector, Ordinary Grade, on 5.4,45 and continued 

to work as such. But his seniority has been fixed in the 

gradation list of Inspector, Ordinary Grade counting his 

service from 29.9.64 which has resulted in earlier oromotion 

of a large nuner of junior officers numbering as many as 248 

sl.iperseding his claim to promotion on due date. He filed a 

rit petition in O.J.0 No.826 of 1973 before the I-Ion'hle 

i:igh Court of Orissa for re-determination of his seniority 

on the basis of his length of service and grant all consequeni 

lal service benefits including arrears of pay and allowance. 

Tba writ petition was allowed and the respondents were 

directed by the Hon1 ble High Court to re-determine his 

seniority counting his service from 5.4.45 from which date 

his continuous service began and to consider his claim for 

pr motion to the higher post of Inspector, Senior Grade and 

to the rank of Superintendent, Central Excise and Customs, 

Group B. His grievance is that iis seniority has not been 

fixed with reference to his length of service starting 

from 5.4.45 but has been done with refecence to the date 

of his confirmation which is contrary to the direction of 

the Honble Nigh Court and as such his prayer is that the 

wrong orders oassed in giving him seniority from the 

date of confirmation should be quashed and his due seniority 

restored. He has also claimed nayment of arrears of 

cay and allowances. 
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The r spondents have maintained in their coonter 

that the seniority of the petitioner has been fixed 

according to the direction of the Hon'ble High Court and 

his eay on Promotional post has been fixd according to 

the rules and instructions of the Government of India 

and as such the petitioner shou]d have no grievance, 

We hava ho:rf. Tr G.O tout, the learned Coensel for 

Lhe setitioner and Nr A.B Misra, learned Senior Standing 

Coansci, for hc Central Government and perused the records. 

ue 	:rused the Judent of the Hon'ble High 

CourL of Oris:a in 0.J.0 1,71o.826 of 1973. The High Court 

have ruled in unmistakable terms that the petitioner was 

entitled to determination of seniority on the principle 

laid down by the upreme Court in the case of Union of India 

versus Ravi Varrna AIR 1972 Supreme Court 670 by counting 

the length of services from 5.4.45 when the petitioner 

joined the post of Inspector, Central xcise, Customs and 

harcotics, Ordinary Grade. In regard to his ci im for 

service benefits the High :ourt have ordered that the 

oeposjte parties should consider the various claims of the 

octitioner and give him such service advantages as he is 

found entitled (Annaxure 1). Mr Rout has contended that 

the petitioner's seniority has been re-determined with 

reference to the date of his confirmation and date of his 

eessing the Departmental Examination and has drawn our 

attention to Annexure 4, Arnexure 4 is a copy of the 

letter dated 20.1.78 of the Assistant Collector(HQRS), 

Central ixcise & Customs, Bhubaneswar addressed to the 
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et it joiner, In prra 2 of this letter it has been 

mentioned -- 

Is In pursuance of high Court1  s judgment, your 
seniority duly revised and refixed reckoning your 

date of appointment as 4.5.45 (Inspector,OG) ana 

your date of confirmation as 11.7.52, when you have 
passed the D.partmentai Examination, you are placed 
above 3br1 Suraj Kanta Dutta . 

In era 4 of their counter, the resnondents have stated 

As per the order of the Hon'ble High Court , senio 

rity of the petitioner was re-determined among the 

officers who were confirmed in the grade of 

Inspector (oG) with effect from 11.7.52 as per the 
list appended hereto as nnexure E". 

In Annexure E, which' is an extract of seniority list of 

Inspectors of Central Excise as on 1.1.60, the petitioner's 

date of appointment in the present grade has been shown 

as 5.4.45 and his date of passing the Departmental Examinat-. 

ion as July ,1952 in additional chance and date of his 

confirmation is 11.7.52. This annexure as well as the 

statement in the counter-affidavit referred to above 

lends support to the contention of Mr Rout that the 

seniority of the oetitioner was in fact fixed with refer-

ence to the date of confirmation and not from the date 

on which his continuous service began, i,e, 5,4.45. 

daragraph 11 of the counter-affidavit makes this oosition 

still clearer font states that :- 

" Since the petitioner was aepointed prior to 

22.12.50, and that his seniority has been fixea,' 
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with reference ththt of confirmation the 

pay of the petitioner had, therefore been 
flotionally fixed 

(Urderlining is done by us for emphasis) 

We have, therefore no doubt that the seniority of 

the petitioner has been fixd with reference to the 

date of his Confirmation and not with reference to his 

length of service Counting from the date he joined the 

Ordinary Grade of Inspector, i.e, 54•45•  This is 

contrary to the decision of the Hon'ble High Court. 

Mr Rout has also drawn our attention to Annexures 5 and 

5A which are comparative statemert of of ficers with 

of their date of joining in different grades 

The petitioners3 date of joining as Inspector, Ordinary 

Grade has been shown to be 5.4.45 and that of Sk.Nonwar 

All as 5.645 As such, according to the decision 

of the Hon'bje High Court of Orissa, Sk Monwar 
Alj 

was junior to the petitioner in the grade of InsPectors  

Ordinary Grade. But according to Mr Rout, All has been 

promoted as Inspector, 3enior Grade on 2.2.60 whereas the 

petitioner has been promoted to the same rank on 25.7.70. 

Though this has been sPecifically mentioned in paragraph 

8 of the petition, the respondents have not controveed 

it either in their counter or during hearing. The 

Counter is completely silent about it and we cannot 

but hold that what the petitioner has stated in paragraph 

8 of his Petition is correct The petitioner also has 
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mentioned in the same paragraph that the criterion 

for promotion to the rank of Inspector, Senior Grade 

was seniority_cum_fitness and it has not been 

controverted. Though we wanted to peruse the minutes 

of the DPC to find out if the petitioner was considered 

at all for promotion and requested the learned Senior 

Standing Counsel for the Central Government to produce 

the same , no DPC minutes have been made available to 

us. Therefore, we cannot but conclude that his case 

has not in fact been considered a1onijth 5k Nonwar Ali'. 

case. We would, therefore, direct that the seniority 

of the Petitioner in the gradation list of Inspectors, 

Ordinary Grade should be fixed solely with reference 

to his date of joining the grade which is 5.445 and 

from which date 	his continuous service began and V 

not with reference to his date of passing the Departmenta 

Examination or the date of his confirmation in the 

grade. In other words, he should be made senior to 

all those who joined as Inspectors, Ordinary Grae 

later than 5.4.45 and his case for Promotion to the 

promotional post of Inspectors, Senior Grade should 

be considered with reference to the date on which his 
 

immediate junior has been promoted to the senior grade 

of Inspectors by convening a review DPC. 	If he is 

found fit for promotjo, he should be promoted. If 

his date of promotion to the Senior Grade of Inspector 

would be prior to 22.1259 when the general principles 
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of determining seniority were laid down by Govt of India 

in their 0.11 No.9-11/55 RPS dated 22nd December, 159, 

his seniority in the grade of Inspector (3) should be 

fixed according to his length of service, i.e, with 

reference to the date on which he would have been promoted 

to this grade. If on the other hand , his due date 

of promotion would be sometime after 22.12.59 his seniority 

would be determined in the grade of Inspector(SG) with 

reference to the principles laid down in the aforesaid lette 

of Government of India. His subsequent promotion to the 

rank of Superintendent Central Excise and Customs, Group B 

will be governed by his seniority in the feeder grade of 
Inspectors (sG). 

5• 	
In regard to the petitioner's claim for arrears 

of pay and allowances, the High Court in their Judgment 

referred to above have directed the respondents to 

consider the various Claims of the petitioner and give 

him such service advantages as he is found entitled. 
This in 

our opinion means that service advantages should 

be given to the petitioner as he is entitled to them 

under the rules. Je have earlier dealt with his 

entitlement to promotion on the basis of re-fixation of 

seniority as indicated above 	His pay in the promotional 

Posts will have to be fixed with reference to the dates 

on WhiCh he would be promoted according to his seniority 

in the feeder grades. In para 10 of their counter.... 

affidavit the respondents have stated that the 

petitioners5 pay has been fixed in terms of Government of 

India Order No.10 to PR 27 read with Ministry of Home 

I 
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Affairs N0.1/3/65 Estt,(D) dated 20.2.67 communicated 

in N.F(D.R,I) F.No.15/13/67oord dated 22.5.1967) 

(Page .133-135 of C.B,R Bulletin Vol.XIII No.2). 

Mr Aout has contended that Office Memorandum of the 

Ministry of Home Affairs dated 20.2.67 is not aoljcle 

to the petitioner' s  case, and has drawn our attention to 

Annexure 13 where a copy of this Office 
Memorandum has 

been placed. Para 4 of this Office riemorandum reads 

as follows: 

" On promotion, his pay should have reached 

had he been oromoted from the date the officer 

immediately below him was promoted, but no 
arrears would be admissible ', 

(Underlining is for emrthasis) 

This 
Office memorandum however, deals with cases 

where off icers have not been Considered suitable for 

promotion by the DPC because of adverse entries in the 

confidentii rerorts. But later, on expunction or toning 

down of the adverse entries, they have been promoted and 

as such we agree with Mr Rout that the decisions 

contained in this Office Memorandum would not apply 

to the case of the petitioner. Governnt Order No.10 
to FR 27 regulates advance incremes to Stenogra p 5  

in Selection Grade and as such this also does not apply 

to this case, Mr Rout has urged payment of arrears of 

pay and allowances on the basis of the decision of the 

Hon'ble Supreme Court in case K.S Upadhara versus 

State of Gujarat in Civil Apea1 
1,70.2683(N) of 

1977 in U.J(SC) 1979 	In Paragraph 5 , the Supreme COUft. 



have directed the State of Gujarat " to pay to the 

aopellant the difference between the salary and 

allowances drawn by him as head Constable Grade I and 

the salary and allowances payable to him as Police sub-

Inspector at the starting point of the scale from the 

date of his reversion to the date on which he was promoted 

again as Police sub-Inspector 'I. 	In this case the 

reversion of the appellant to the post of head Constable 

has been found to be illegal. This is, however, a 

special case as Their Lordships have observed in 

Paragraph 4:- 

" The fact remains that the appellant was later 

promoted as a police Sub-Inspector and has, 

by now, retired from service altogether. 

The result is that the dispute cci tres round a 

monetary claim of small dimension. It is this 

background which has persuaded us to pass the 

order which will work out substantial justice 
between the parties. 

The suggestions also were put to the Counsel on both sides 

and they agreed that it was fir in the circumstances 

of the case,, No such features are noticed in the present 

case except that the petitioner has since retired and 

as such we are of the view that this decision will not 

apply to the case of the petitioner in the matter of 

payment of arrear pay and allowances. Yr .B Nisra 

has drawn our attention to Annexure J in which the 

petitioner's pay as Inspector (SG) and Superintendent, 

Group B has been fixed and has contended that the 

petitioner has not mentioned any reason as to why the 

L 
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fixation of pay as it has been done is not acceptable 

to him Mr Misra has further added that on promotion 

the POtitioneris pay has been fixed notionally under 

Pundamental Rule 27. FR 27 as in Swamy's Compilation 

part I reads as fal1ow: 

Subject to any general Or special Orders 

that may be made by the President in tids behalf, 

an authority may grant a pre-mature increment 

to a Government servant on a time scale of pay 

if it has power to create a post in the same 
cadre on the same scale of pay to. 

in our opinion the Government of India's Orders No.8 

to this PR contained in Government of India MI-IA O.N Mo. 

20011/1/77Ett (D) dated 19th April, 1978 will aoropritely 

apply to the petitioner in the matter of fixation of pay 

and paent of arrears. This order is pursuant to the 

indtructjons contained in Government of India, Cabinet 

Secretariat, Department of Personnel O.M No._3/72 Estt.(D) 

dated 22nd July,1972 which had been issued after reviewing 

the extant rules and instructions in the light of the 

Judgment of the Supreme Court dated 4th January 1972 

delivered in Civil Appeals (1) No.1845 of 1969 - Union of 

India and others v. M.Ravj Varma and others, (2) 
YO.1846 

of 1958 — Union of India and others v. S.Ganapatij iTinj 

and others, and (3) No.50 of ic 	— Union of India and 
others v Suresh Kumar and others. 	We would, therefore 
quash the order of Assistant Collector (HQRS),centrai 

Excise and Customs, Bhubaneswar dated 28.3.78 and the 

order dated 30th June 1979 of the Collector, Central 
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Excise and Customs, Bhubaneswar and 
the Corrigendum dated 

16.7.79 at Annexure 9 and 10 respectively and direct 

that after having determined afresh the seniority 

of the petitioner in the grade of Inspector, 
Ordinary 

Grade and fixing his date of 
romotjon to the grade of 

Inspector, Senior Grade 
and subsequently to the grade 

of Superintendent, Central Excise and Customs, Group B, 

the respondents should £ ix his pay and allowances 

under Order 8 to FR 27 contained in G.I, N.H.A 
No.20011/1/77_Estt(D) dated 19th Aprjl,1978 and 

whatever arrears are due under this order should 

be paid to him Within 3 months of receipt of a Copy of 

this judgment, and further that his pension should 

accordingly be revised, 

6. 	
We are unable to accept the contention of 

Mr Rout that the resoondents are guilty of contempt of 

the Hon'ble High Court for not having faithfully implement 

ed the COUrt's directions. This case was before the 

Hon'ble High Court from 1980 till 29.9,86 

and the Hon'ble High Court have not taken any notice 

of this plea. it may be an error of judgmert. But 

it certainly does not amount to contempt of court. 
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7. 	The petition is thus partly allowed leaving 
the parties to bear their own Costs. 

K.P ACHARYA,MEMBER (,TJD 
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