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THE HON'BLE MR, K.P. 	RYA,MEMER ( JuDICIAL) 

Whether reporters of local capers may be 

alloed to see the ju-igrnent 7 Yes 

To he referred to the reporters or not 7 Yes 

Whether Their Lordships wish to see the fair 

copy of the ju.:grnent 7 Yes 



J U D G M E N T 

K.P. ACUAYA,?M3ER (J), In this application under section 19 of the 

mirtrjtive Tribunals Act, 1985 , the petitioner 

invokes the jurisdiction of this Bench for interferrino 

with t1e order of the Post Master General, Orissa in not 

giving due promotion to the petitioner under the Time 

Bound Promotion Scheme 

2. 	Succinctly stated , the case of the 

petitioner is that he entered into the Postal Deoartjn 

as a time- scale clerk on 22.1.1964. He was 	attached 

to Berhampur Head Post Office. The time bound promotion 

scheme was introduced with effect from 17.12.1983. The 

crux of the scheme is that die to stagnation, cëftain 

postal employees are unable to get the higher scale 

of pay prescribed in the Lower 3election Grade 

Therefore, it was decided by the Government that due to 

such stagnation , the employees found to be suitable 

could be given prartotion under the time hound scheme 

to the nest higher scale of pay provided the employee 

has completed sixteen years of adtive service. In 

pursuant to the sild scheme, cases of several employees 

of the Postal Deoartmeot wero examined, scrutiriiseL and 

ultimately on 8.1.1986 the Post Mdster General 

ordered promotion of forty incumbents to the next 

higher scale of pay prescribed for Lower Selection Grade 

out of which the -i'Detitionert name appeared against 

serial No, 25 	. according to the petitioner, all the 

L 	

incumbents ordered to be promoted, were in fact promoted 

cept the petitioner. Betog aggrieved by this action 
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t en by the Post Master General , the peti ioner has 

filed this application unJar section 19 of the ministrtjv 

rribunals Act, 1985 praying for necessary redress . 

3. 	
In their counter , the respondts_ OPPOSite -- 

parties maintained that due to the pendericy of bbe 

proceeding the Post Master General rightly With-held 

the Promotion of the petitioner and deferred the 

matter till the inquiry comes to an eci. Hence, it is 

maintained on behalf of the respondents_ Opposite Parties 

that no illegality having been Committed by the competen 

authority, the application is liable to be dismissed 

4. Before we adjudicate the contentions raised 
at the Bar, it is worthTwhile to mention tFt the admitted 

facts are that the petitioner joined the Postal 

epaetment on 22.1.1964 and he has completed sixteen 

years of active service as time scale clerk by 22nd 

Jafluary 1980 	• It is further admitted that the Time 

Bound Promotion Scheme was introduced on 17.12.1983 and 

on 8.1.1986 the Post Master General ordered Promotion 

of forty employees including the present petitionr 

whose name is I:entioned against serial No. 25. The 

order of promotion was passec. on the recu-nrnendation 

ef the Depart7. 
 enta1 Promotion 	Committee • The Post 

11aster General further passed an order stating that 

comotLon is sthject to the condition that i 

ing is pending against any of the inCnber 

romoted • So far as the present petitioner is 



(. 

4 

cencerned, two proceedings ha d been initiated a ainst 

him, namely, in one proceeding penalty was imposed on 

20.7.1982 . The penalty imposea on the petitioner so 

far as that oroceediag is Concerned was stoppage of 

incre1ent for six months • The second proceeding 

terminated on 30.12.1983 and therein it was ordered 

that future increments of the petitioner be stopped 

for Six months. Keeping in mind the above deta, it 

would be quite clear that the penalty imposec-  in both 

the proceedings &&spent their force long before *8.1. 

he promotion is said to have been with-held on the 
been 

ground that a third 	proceeding has/initiated against 

the petitioner and the charge-sheet was delivered to the 

petitioner on 14.11.1985 • it is stated that this 

proceeding is pending and this fact is also admitted. 

5. 	The moot question that needs determination 

Is as to whether any illegality has been committed 

by the Postal Aithorities in with-holding the promotion 

of the petitioner because of the pandency of a proceeding 

in which charge-sheet was filed or delivered to the 

petitioner on 14.11.1986. In order to decide the moot 

q'sestion the initial point which needs determination is 

as to when a proceeding is deemed to have been initiated 

ccording to the learned Sr. Standing Counsel , the 

proceeding IS Said to be initiated as soon as the 

preliminary inquiry starts against a particular officer 

against whom certain allegations have been made to find 

out the truth or oti-erwise of the allegation. On the 
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other hand, it was contended by Mr. P.V.Rairidas, learned 

::,unsel for the petitioner that a departmental proceding 

SL-arts only when the charge memo is delivered to the 

pTrtjcu1ar employee who is being proceeded against. On this 

interesting questicn of law, there has been a recent 	I 

oronouncerrient ef the Principal Bench in Transferred 

Application No, 849 of 1986 and many others decided on 

2.3.87 by a Full Bench ( 	yet 	 by 

Hon'ble Chairman Mr. J,Isticc K.Madhava Reddy,Hon'ble Mr. 

Justice G.Ramanujam, Vice Chairman, Madras Bench nd 

Hon'ble Mr, B.N.Jayasjmha,Vice Chairman, Hyderabad Bench an 

this arose before the Eencon a reference made by the 

Hon'ble Chairman on 13.11.1986, The Full Bench has decided 

the iforesaid question and we feel tempted and pursuaded to 

quote the observations which run thus : 

At this stage we have to consider as 

to when exactly the sealed cover 

:rocedire is to he followed. In CM. 

dated 14.7.1977 it has been decided 

by the Government that the sealed 

cover procedire should be followed 

in those cases where, after investigation, 

the evidence collected indicates a prima 

facie case against the officer concerned 

andnot when theo1jmjnary investjcration 

s pending ( underlinin and emphasis 

is ours ) and no Conclusion has been 

reached about the prima facie guilt 

of the officer as at that stage there is 

ground for treating the said officer as one 
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Whose conduct is under investigation " 

An Officer can be said to be under 

investigation oiy when a charge sheet 

is fi1e, in a criminal court or 

chare memo un.6Lor CCA Rules is issued 

to the official. (underlyinq and enTphjs 

is ours) 

In the instructions in Cases of 

officers against whom a decision has 

been taken by the disciplinary authority 

to initiate proceedings and those 

against whom Sanction for prosecution 

is issued sealed cover procedure is 

contemplated. Between the decision 

and the actual initiation of proceedings, 

there may be a time lag which may not be 

uniform and specific . To ensure 

uniformity and certainty, the date of 

initiation of proceedings should be 

taken as the basis for applying the 

sealea cover procedure and it is well 

established that the date of initiation 

rp ceedin 	is the date, 1.rhen 

the chare memo is_served on the 

bfficial and the c1jELrg2.sheet is 

filed before the court." (underlining and 

emphasis i.s ours) 

From the above, it is crystal clear that the date of 

initiation of the oroceeding is the date on which 

the charge memo is delivered to the officer concernec 

These observations of Their Lordships pf  the lii1 Bench 

have been reiterated in the conclusions which need not 

be repeated. In order to counter2act the aforesaid 
1-1 

servations of the Fll Bench , learned Senior tanding 

. 
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Counsel relia. upon a judgment of the Supreme Court 

report.L in A.I..1963 Supreme Court 395 ( Sacbhjttar 

Singh v. Statd of Punjab and another). Aelying on this 

judgment, it was Conteuied by the learned Sr. Standing 

Onunsel that the Supreme Court is of the view that 

1 	Ls deemed to have been initiatecl against a 

0 employee as soon as preliminary inquiry/ 

investigation starts against him on receipt of certain 

.11agations, to find out the truth or otherwise of such 

17 egations, It was further Contended that as a general 

principle it cannot be held that the proceeding is said 

to he initiated on the date on which the charge memo 

is delivered to the officer concerned. If Their Lordships 

of the Supreme Court have really stated in the aforesaid 

judgment exactly what the learned Standing counsel has 

suhnitted, undoubtedly, we are bound by the views of the 

uprme Court and we are equally bound to follow the 

44 4.v44*4M principles laid down in the judgment of the Suprer a Court
'(  

to the juIgment er the Full Bench referred to above. 
After hearing learned counsel for both sides and after 

gtvng our anxious Consideration to the observations of 

Their Lordships f the Supreme Court in the aforesaid judgo 
:et 

we find that no where TI-eir Lordships have Stated that the 

proceeding is deemed to have been initiated on the date on 

which the preliminary inquiry/jnvestj gatiori starts .Learned 

Senior Standing Counsel invjted our attention to paragraph 7 

of 
 

the said judgment wherein Their Lordships have staal as 

follows :— 

" Before we deal with the grounds, we 

II 
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may state that the High Court was of 

the oinion that tFe proceeding taken 

against the appellant were made up of 

two parts: (a) the inquiry ( which involved 

a decision o' the question whether the 

allegations made against the appellant 

were true or not ) and (b) taking action 

( i.e, in case the allegations 	were 

found to be true, whether the appellant 

should be punished or not and if so in 

what manner. Pccording to the High Court, 

the first ooint invo'ved a decision on 
in 

the evidence and may ,,Itshature be describeJ 

as judicial wIile the latter was purely 

en administrative decision and that in so 

far as this was concerned there was no 

reason why the State Gocement was 

incompetent to change its decision " if 

it thought administratively advisable to 

do so ". ie cannot accept the view taken 

by the High Court regarding the nature 

of what it calls the second part of 

the procee:iings. Eepartmental proceedinqs 

taken against a Government servant are  

not divisible in the sense in which the 

High Court unierstands thi to be. There 

is just one continuous proceeding though 

there are two stages in it. The first 

is coming to a conclusion on the evidence 

as to whether the charges alleged against 

the Government servant are established or 

not and the second is reached only if it 

is found that they are so established". 

Before we deal with the further contention of the 

learned Senior Standing Counsel, it is worth-while and 

- 	 H 
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01 	
profitable to state succinctly the facts of this particular 

case which was decided by Their Lordships . There was 

no dispute regarding the petitioner having found guilty 

of the chares . But thJ& dispute centres round the 

fact thatonce the Revenue Mtnister of Pepsu Government 

had passed a particular order in regard to the quantum 

of penalty to be imposed on the petitioner, it was no 

longer open to the Chief Minister of Purjab to pass a 

contrary order on the file regarding the aiantom of 
4Lt4y 44- 

punishment to be awarded to the petitioner 'on the 

next day after 	ordrs were passed by the Revenue 

Minister of PEPSU , the 5tate -of Pepsu merged with 

Punjab. In that context , Their Lordships of the Supreme 

Court observed that the inquiry relating to the 

establishment of the guilt of the officer in regard 

to th carge cannot be made divisible from the question 

of i4position of penalty. Their Lordships are of the view 

that it is a continuous process . No where we find any 

observation of Their Lordships, as contended by the 

learned Sr. Standing Counsel that the preliminary inquiry 

is included within the word inquiry' used by Their 

Lordships . If the contention of the learned Sr. Standing 

Counsel carries any merit, that the word ' ihqiry' 

use in the judgment also means the preliminary inquiry 

then t4,aw LFS xe question of bringing home the charge 
41. 	 44 

against the delionuent officer would1  arise in a prelim Inn j 
(,v 

in.iuiry. Wa are of the firm 	opinkon that the word 

'in:aiLry 	asel in the judgment of the Supreme Court 
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means regular departmental inquiry and doesnot include 

the preliminary inquiry as contended by the learned Sr. 

Standing Counsel. Therefore, we are of the opinion that 

the prnaples lad dOWn by Their kordships in the aforesaid 

jdgrnent have no ap1ication to the facts of the present 

case and therefore we would respectfully follow the 

dictum laid døwn by Their Lordships of the Full Bench 

referred to above and hold that the inquiry/ proceeding 

is deemed to have been initiated on the date on which the 

charge memo was delivered to the delinquent officer and 

in this particular case charge memo having been admittedi 

delivered on 14th November, 1986, we are of the opinion 

that the inquiry was initiated on 14.11.1986. 

Before we part with this aspectof the case, 

would also like to observe that if any proceeding in tir 

form of prelimLnary iniiry or a regular inquiry was 

pending at the time when the D.P.C. had cleared the cases 

of forty incumbents, we have no doubt in our mind that the 

D.P.C. would have stated to adopt the sealed cover procedure 

so far as the o:esent petitioner is concerned. rhe D.P.C. 

v:ry rightly did not pass any remarks of the aforesaid 

nature in their minutes because there was no proceeding 

pending against the petitioner- delinquent officer. 

Having found that the proceeding in 

question was initiated or is deemed to have been 

initiated on 14.11.1986, it was not open to the P;:st 

Master General to wtth-hold the promotion on the ground 
0 

the preeding is pending. Law is well settled that no 
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extraneous matter can he taken into Co ns id er atjo n 

ihile with-holding the promotion of a particular 

e. By ' e;'traneo matter' we mean to say 

iy allegation coming up against an officer and 

fl:uir - d into much after the due date on which 

icer IS entitled to his service benefits, cannot 

n into consideration for doplying brakes to grant 

service benifjts to the officr c'ncerned.The 

ing in question having been initiated eleven 

after the due promotion given to thirty-nine 

exc'uding 	the petitioner is definitely an 

ity committed by the competent authority. de 

therefore, direct that the petitioner be forthwith 

. to the higher scale of pay of Lower Selection 

n.ier the Time Bound Promotion Scheme and with 

from the due date when others were promoted 

ig him to all his ernolnents with effect from 

date so that there would be no discrimination 

rity between the thirty-nine employees already 

I1ne seniority of the petitioner vis-a-vis 

r employees would he governed according to the 

eping in V±CW their initial aepo ntri'ent, 

Ition etc. 

the aetitlon is allored leaving 
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the parti s to ber their own costs . 

\ 

4 	
flember ( Judicial) 

25.3.1987 

E3.R. PATEL,VICEI MI AJEL.Ajjl  

* ... 
Chajrrnan 

5.3.1987. 

Ceatral k3ministrative Tribunal, 
Cut - acic 3ench 

I 	25, 12'7 


