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JUDGMENT

K. PoACHARYA,MEMBER (J) In this application under section 19 of the
Administrative Tribunals Act,1985, the applicant challengeﬂ
the order passed in Annexure-l refusing to consider her
case to give her the higher scale of pay prescribed under |

the Rules,

2. Succinctly stated, the applicant is a Lady Docpor

posted at Cuttack and attached to the P & T Dispensarye
The applicant was appointed on 20th April, 1968, Accordingﬁta
Rules( which is not disputed) a particular employee after

hawing served for five years he/she is entitled to the hilgh
scale of pay namely i.e.Rs.1100-1600/- which was the scale ot
pay previous to the revision of the pay scale, The applicant
when came up with such a prayes,she was told under Annexuﬁe-;

that her case will be considered only after the finalisation

of the disciplinary proceeding initiated against her, Bei‘g
aggrieved by this order contained in Anre xure-1 the applic¢an

has invoked the jurisdiction of this Tribunal for interferen

3. Before we deal with the respective contention

o

of the counsel appearing for either sideg it is worthwhil
to state the previous history of the case so that the
contentions put forth by learned counsel for both sides [sha
be better appreciated. aAdmittedly, & disciplinary proceeding
was drawn up against the applicant and after charges were
delivered to the applicant, she invoked the extraordinary
: jurisdiction of the Hon'ble High Court of Orissa by filing

an application under article 226 of the Constitution pra¥in

\n
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therein to quash the proceeding namely, the proceeding and the

charges framed in:the said proceeding. This fbrmed subject
matter of 0.J.C,¥No0,1287 of 1979, This application urder
article 226 of the Constitution was disposed{gi the Hon'bl*
High Court of Orissa on 1,10,1985 quashing the charges and
the proceeding, Some time later the applicant was not

allowed to cross the Efficiency Bar on the ground that thet

@

was a contemplated proceeding against her and being aggriev
by the order passed by the competent auﬁhority refusing to ‘ll
her to cross the Efficiency Bar, the applicant again invoke :
the extraordinary jurisdiction of the Hon'ble High Court of

Orissa praying therein to command the Respondents to allow

L5

her to cross the Efficiency Bar, This formed subject mattej ‘
of 0,J.C.N0,975 of 1979, This case was ultimately transferred
to the Central Administrative Tribunal, Calcutta Bench for
disposal according to law and Calcutta Bench holding circuit
at Cuttack heard the matter on merit and allowed the applica-
tion and directed the competent authority to allow the
applicant to cross her Efficiency Bar. The said case has been
reported in A.T.Re 1986 C.A,T.433 (Dr,.Smt,Susila Misra v,
Union of India and others ). While disposing of that case, the

Bench ordered as follows 3
= In the result, the application succeeds and
it is hereby directed that the applicant be

allowed to cross the efficiency bar in the sca.

of pay of Rs.700=1300/= ¢ "

\zﬁcidentally, it may be mentioned that the'applicant was initia

-
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appointed in the scale of pay of Rs.650-1200/~- and in the
caid scale she had met the Efficiency Bar on 1.5.1978 at th
stage of Rs.8l104and having been allowed to cross the effici
ency bar the applicant reached the stage of Rs.845/-.

Ultimately the applicant was asked to exercise option to
move to the Revised scale and she having opted to move to | th
revised scale she was entitled to the pay scale of
Rs. 700-1300/= butt§§s not allowed to cross the efficiency
bar at the stage of Rs.900/- for the reasons stated above;
and for which she had approached the High Court in O.J.C.‘
No.975 of 1979 which was disposed of by the Circuit Bench
of Calcutta as indicated above. After disposal of the
above mentioned case the applicant has come up again
with an application under section ¥2pff the Administrative
Tribunals Act,1985 which is the'(r‘t:tter of decision by this

-~

Bench in the present case.

4. Wwe have heard Mr.Palit, leamed counsel for the

applicant and learned Senior Standing Counsel (Central) on

merits of the case. It was contended by Mr.Palit that th
view taken by the Calcutta Bench should be adopted by this
Bench also because extraneous matters cannot be taken in

consideration while giving service benefits to a particuiar
employee for a particular period. The crux of the conte £
of Mr.Palit is that the authorities have denied to consid
the case of the applicant for giving her the higher scal

because her case has not been cleared from vigilance angie.
It would also be necessary and profitable to quote the
articular order in relation to which the applicant feels

v

7




G
aggrieved and it runs thus 3

" &s regards your placement in the Senior Class I

scale of Rs.1100-1600 you have not been Cleared from
vigilance angle., Your case will be considered only|

after the finalisation of disciplinary proceedings‘

initiated against you, *

The proceedings referred to in Annexure-l has been admitted

initiated on 5th September,1986, Mr.Palit relied upon the

observations of the Calcutta Bench which runs thus 3

" The grounds taken on the sedond occasion was that

another departmental enquiry was under contemplation
But the facts, on the basis of which the second
departmental enquiry was under contemplation, occurr%i

much later than the relevant date, i.e.,1.5.1978 on

which the applicant met the efficiency bar, while

judging the suitability of an incumbent for crossing
the efficiency bar on a particular date the authoritie
are entitled to consider only facts prior to that
relevant date and taking into consideration certain
facts occurrimg after that relevant date will amount
to importing extraneous consideration and, therefore,
would be flagrant violation of principles of equity,
fair play and natural justice, "
It was further contended by Mr,Palit that in the
present case at the time when the applicant was entitled to the
higher scale of pay na proceeding was pending against her and

| .‘therefore the authorities were completely wrong in taking into
7/
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consideration extraneous circumstances and th ereby declined

6

to give necessary relief to the applicant. At the risk of
repetition we may say that fmom the year 1978 upto 4.9.1984
there was no proceeding pending against the applicant. This
is undisputed, Therefare, taking into Consideration the fact
that a proceeuing is pending against the applicant since
5901986, it is nothing but an unjustifiable ground over wh}ch
the competent authorities have tried to treadugeﬁLand that is
because of the proceeding pending from 5,9,1986 the applicaht

would not be allowed to be entitled for the higher scale, wWe
may again repeat the wo rds of the Calcutta Bench that this
approach of the competent authority is against all cannons ?f

justice, equity and fair play. Law is well settled that

4—

extraneous consideration caé:§é taken into consideration for
a period in which there was nd.dirty linen lying against a
particular employee, in the present case there being no
proceeding pending or any dirty linen of any nature pending‘ '
against the applicant it would not e justifiable to act updn
the proceeding initiateu on 5,9,1986 and withhold the
entitlements of the applicant, In order to repudiate the
contention of Mr.Palit it was urged by learned Senior Standihng

Counsel (Central) that this application is lisble to be dismi{sse‘

solely on two grounds; i.,e., (i) the applicant should have
put forward this grievance in 0, J,CeNo, 975 of 1979;and (ii) the
not having chosen to put forth her grievance in the said 0,.J, G,
it is no longer open to her to put forth this grievance befote
this Bench at a belated stage because it is barred under

\ section 11 of the Code of Civil P cedure( res Judicata), In

v
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order to substantiate his argument learned Senior Standing

counsel (Central) relied upon a judgment reported in 1973 (1)cw

( shri Biharilal Shyamsundar v. Sales Tax Officer, Cuttack an

others). A Division Bench of the Hon'ble High Court of Orissal

held that certain matters vhich ought to have been adjudicatdp

in a particular case- not having been agitated constructive
N
res judicata operates and therefore it is neowpleaded that

“
constructive res judicata operates 8o far as “the present case

concerned and the principles laid down by Their Iordships in |

the aforesaid case apply in full force to the present case,

’1

is

We have gone through the judgment of the Hon'ble High Court, |In

the salid case the pet tioner was a registered dealer as defined

under the Orissa Sales Tax Acte Their Lordships held the case

to be barred under constructive res judicata because previou
the case decided by Their Lordships challenge was made rega
the assessment for a particular period on certain matters an
after the/gg;g was disposed of the petitioner agaimn came up

for the assessment made in regard to the identical period an?

since it was assessment for the identical period Their Lordship

held that comstructive res judicata operated in the said casg.

After giving our anxious consideration to the principles laid

down and the facts constituting the said case we are of opin}e,

that it is clearly distinguishable because of the following

reasons. In the case decided by Their Lordships the mocot uns

tion that weighed with Their Lordships was tlet the identical

period which was involved in both the cases, But in the presen

case one would find that the isswes are completely different

‘from one another. In the case bearing OsJe.CeNo.975 of 1579

I
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the only issue which was ® ught to be decided is to allow

the applicant to cross the efficiency bar, In the present caé

the issue to be decided is whether the applicant is entitled

to the higle r scale of pay. Both the issues are completely
different from each .other- They stand poles apart, Learmed
Senior Standing Counsel (Central) contended that in the case
forming subject matter of OsJ.CeNC.975 of 1979 the applicank:
could have urged for higher scale, In our opinion t ere was| no
scope for the applicant to urge on that point or seek relieff
on that point because her efficiency bar not having been clear
she could not have been entitled to the higher scale, Hence th
issues of both the cases are different and the judgment of ‘the‘-‘
O.J.Ce referred to above has no application to the facts of the
present case, It was next contended by learned Senior Standing

Counsel (Central) that the present case is grossly barred by

limitation and the peti tion is liable o be dismissed on t he

ground that it is barred by limitation,.In order to substa t:L:
ate this contention, learned Senior Standing Counsel (Centra o
relied upon the judgment of the Hon'ble Chairman reported i‘
A¢TeRe1986 CeA,T.28 wherein the Hon'ble Chairmam has held that
any matter coming up before Bench- cause of action of which
has arisen three years prior to the enforcement of the Act
would be held to have been barred by limitation, We are bound
by the view propounded by the Hon'kle Chairman but it must
bave relevance to the facts of the present case, It was not
disputed by learned Senior Standing Counsel (Central) that the |
period of limitation would start from the date on which the

cause of action arises or the date on which the incumbent q‘ee‘

1 aggrieved by @ particular order passed by the ai thority,
/
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Therefore we have to look into the date on which the cause

action arose in favour of the applicant, According to 1earﬂe

Senior Standing Counsel (Central) the cause of action for ti

applicant arose inthe year 1979~ the year from which she

claims to be entitled to the higher scale, We are unable tr

accept this submission of.learned Senior Standing Counsel
(Central) because accarding to the applicant the cause of
action arose only on the date on which her prayer has been

refused and from Annexure=1 we find that on 30,9,1986 the

applicant was told that her case will be considered only aF

\Of

&ej

finalisation of the disciplinary proceeding initiated agaihst

her, Thercefore, on 30,9.1986 th e applicant knew that her

or the other, Therefore, according to our opinion, the ca

claim is el ther denied or it is being deferred on some gr:£n

of action arose on 30,9,1986, The cause of action having

arisen on 30,9,1986 the case cannot be held to be barred by

limitation, Therefore, we f£ind no ﬁerit in the contention
advanced by learned Senior Standing Counsel (Central). lie

have already held that extraneous considerations cannot be
taken motice to deprive the legitimate dues and we have

already held that the proceeding initiated on 5.9,1986

cannot be taken into o nsideration for giving certaim servic

benefits to the applicant for a period when there was no

proceecing pending against her, At the risk of repetition
we may say from 1978 upto 4,9.1986 there was no proceedind
pending against the applicant and the only proceeding pendi

against the applicant had been quashed by the Hon'ble

¢

High Court of Orissa on 1.10,1985 as mentioned above, Hence

‘the applicant is entitled to the higher scale with effect

O
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:
from the date on which her juniors had been given the higher

scale subject to the condition that the applicant is found

Haeh
to be suitable and for this purpose we would direct‘a review
¥ b
Departmental Promotiomn Committee be convened and after

adjudicating her suitability the applicant be given the higher
scale of pay of Rs, 1100-1600/- as per Rules, This review D.g[
should be convened within two months from the date of recei‘
of a copy of this judgment and the recommendation of the ret
D.P.Cs be given effect to within one month from the date of

said recommendation,

Before we conclude we wuld like to indicate that so
far as the review D,P.Cs is concerned, it would take into
account the performance of the applicantas on due date i.e.|
the date on which her juniors were entitled to the higher “

scale,

5 Thus, this application stands allowed leaving the palrti

] T

o3 o000 0reTooeee

Member (Judicial)

to bear thelr own costs.
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