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NT JUDGME 

B.R .PATEL, VICE CHAIRMANS The application was filed on 18.9. 

1986 when the applicant was an Audit Officer in 

the Office of the Accountant General (Aud it-I), 

Orissa,Bhubaneswar. He has sinceretired on 

superannuation on 30.9.1986. 

2. 	 He has approached the Central 

Administrative Tribunal, (the Tribunal f or short) 

for promotional benefits from the year 1976 to 

the Indian Audit and Accounts Service (IA&AS) cadre 

and for seniority over respondents 4 to 9 with 

consequential service benefits. 

The Respondents in their cout er 

have maintained that since 1976 many more persons 

have superseded the applicant besides respondents 

4 to 9 and unless all the officers who have 

superseded him(applicarit) are impleaded relief 

sought cannot be given to the applicant.On recept 

the èounter the applicant requested the 

Tribunal to allow him to imp].ead the persons 

from 10 to 42 and the Union ftiblic Service 
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Cornmissjon(UpSc). His prayer was granted and 

these persons and the Tjnion Public Service 

commission have been impleaded as respondent 

Nos. 10 to 43 vide our order dated 5.1.1988. 

These newly added respondents have however, not 

filed any counter, 

4. 	 The Respcnderits Nos;]. to 9 have 

further maintained thatthe application was 

barred under Article 137 of the Iimitatjon Act 

and under Section 21 of the AdmitStratiV. 

Ttiburials Act, 1985 (the Act for s -ort) and as 

such1  no relief could be given to the applicant. 

The other grounds taken by the respondents are 

that the promotto the L&AS Cadre was selection 

and the DPC after having considered his case in 

the year 1976, did not reconTnend his case for 

promotion, According to them there was no promotion 

to the cadre of IA&AS in the years 1977 to 1979. In 

1980 the applicants name was Sent to the 

Commission for consideration of his case for 
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promotion, but the C orrnission after consideration 

of the case again did not recornnend him for 

promotion and accordingly the applicant could not 

be promoted. In the years 1981-1982 there was no 

promotion to the cadre of IA&AS • For subsequent 

promotion the respondents have maintained in their 

count er that the High Court of P nj ab and Har aya na 

in Civil Writ Petition No. 2504(Rajerxdra Gandhi 'and 

six others Versus Union of India and others) held 

that the vacancies occuring or available in IA&AS 

Cadre prior to 1983 should be fil'ed up in 

accordance with kecruitment Rules 19B3(Arinexure-

R/2) and the irstructions contained in Government 

of md a, Department of Personnel and Administrative 

Reforms C.M. No. 22011/3fl6-E$TT() dated 24.12.1980 

(Annexure- R 4). The Hon'ble Supreme Court 

confirmed the judgment of the High Court of Punjab 

and Harayana by rejecting the Special Leave Petition. 

Accordingly a combid eligibitty list of Audit 

44 



Officers was prepared but the name of the applicant 

was not included in the list as he could not come 

within the zone of consideration which was three 

times the number of vacancies to be filled t* 

for the years 1980,1981, 1982 and 1983 (upto June, 

1983), as per the c.!4 of the Department of Personnel 

and Administrative Reforms, a copy of which is at 

Annexure- R 4). 

5. 	 We have heard Mr. A.K.Misra the 

learned Counsel for the applicant and Mr. Ganeswar 

Rath the learned Additional Standing Counsel (Central) 

for the respaa dents and perused the relevant paper s 

and the written argument submitted by the learned 

Counsel for the applicant. Mr. Misra has contende:i 

that article 137 of the Limitation Act is applit. 

only to those cases for which no specific tim:, 

limit has been prescribed under any other Act. Since 

the Administrative Tribunals Act specifies the time 

limit in Section :1  of the Act the question of 

applicability èf Section 137 of the limitation 

Act does not arise at all • Mr. Misra has further 



said that the ca,e was not barred by limitation 

under Administrative Tribunals Act since the 

A.G. ,Orissa, Respondent No.3 passed orders only 

on 28.1 .i6 withholding the applicant' s memorial 

to the President of India and the application 

was filed on 18.9.1986 which was well withii the 

time limit as provided under Section 21(1) Ia of 

the Act. He has also cited the judgment of 

the Hon' ble Supreme Court reported in AIR 1990 

(sc) 10 that in the case of Service disputes 

the cause of action must b e t aken toarise 

not from the date of original adverse order but 

on the d ate when the order of hiher authority 

where tihe statutory remedy is provided 

entertaining the appeal or representation, is made. 

He ha also cited the judgment of the Hon' ble 

Sprne Court in the case of Sualal Yadav Vs, 

Stateof Rajsthari reported in (1917) 2 SCR 698  

to the effect that if the department has not 

questioned or rejected any representations on 

grounds of delay and make it a ground for 
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dismissing the application. Mr. Rath has controverted 

the plea of Mr. Misra on the ground that Section 

21 (2) of the Act has categorically laid down that 

the Tribunal will have no jurisd&ction in regard 

to any order giving rise to the grievare which 

has been passed by the authDities beyond three 

years preceding the coming into being of the 

Tribunal i.e. It Novemer,1985. In this 

connection he has cited the decisions of the 

Tribunal r epo cted in ATR 1966 (1)CAT 28 (Delhi) 

and ATR 1986(1)CAT 203. We agree with Mr .Rath 

that the provision of Article 137 of limitation 

Act is not applicable to the present case in view 

of the specific provision urder Section 21 of the 

Act. Now coming to the provision of Section 21 

of the Act, We have gone through the judgment of 

the Principal Bench reported in ATR 1966 CAT 201. 

In para 2 of this judgment it has been mentioned 

that the Administrative Tribunals Act does not 

vest any power or authority to t ake cognizance of 

a grievance arising out of an order madeprior to 



1.11.1982, and further that the period cf three 

years laid down under Sub-section2 of Section 21 

would have to be computed with reference to any 

order made on such a representation and not with 

refererxeto the earlier order ..,..". Inthe 

judgment reported in ATR 1986 CiT 28, the 

princiPal Bench Delhi have held as follows 

"Under Section 21 of the Administrative TributE is 

Act, 1965 • the grievance in respect which an 

application is made should have arisen by 

reason of an order made at any time within three 

years immediately preceding the date on which 

this Tribunal was constituted i.e. 1st Novemr, 

1985 any grievance in respect of an order passed 

beyond three years next before 1st Noverlter, 1985 

cannot be taken cognizance of by this Tribunal 

for redress. Though this is a petition transferred 

from High Court, in the High Cort itself the 

matter was pending for more than twelve years but 

the petitioner did not choose to file any 
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application for amendment of thewrit petition. 

Irrespective;of the fact whether any such request 

is barred by limitation, we do not thi& tiat, 

in the circumstances of the case, any indulgence 

ild be granted by this Tribunal to allow such an 

amendment of this Case" • In the judgments quoted 

above, trie itlication cf the provision under 

Section 21(2)(a) has been clearly mentioned and 

no excepticn can be taken to it. Hcwever, in the 

present case we are concerned with the questicn 

whether the period of limiLationshould count from 

the date when the àccountant General 	(Audit-I) 

respondent No.3 passed order withholding the 

memorial addressed to the President of India. 

Though a copy of the Memorial has not been filed 

before us, on a perusal of Annur..2 we presume- 

that the memorial addressed to President of India 

had mentioned all that had been mentioned in the 

previous representations and appeal addressed to 

Respondent No.3 and respondent No.2,becauSe the 
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ground for withholding the memorial was that no 

new grounds existed for forwarding the case to the 

C&AG' s Office apparently for onward transmission. 

This order was conveyed to the applicant on 

28th January, iS. In view of the jndgment of 

the Principal Bench in the case of Capt.Lachchman 

Sirign Vs. Secretary,Mlnstry of Personnel and 

Training, quoted above, we hold that the period 

of three years laid down under Sub Secti(2) 

of Section 21 would ha'e to be computed with 

rfererice to any order made on such a representation 

and not with reference to the earli er order 

passed by respondett No.3 rejecting his earlier 

representations and appeal but with reference 

to the latest order dated 28th January, 1%6 

withholding the memorial addressed to the President 

of India. 

6. 	 1-laying disposed of the question 

of limitation we would now devote ourse].ve to 

the merit of the case. In regard to the applicant's 



grievance that his case was ignored for promotion 

to IA&AS Cadre from June, 1976 even though he was 

entitled to such promotion, the respondents have 

maintained in their counter affidavit that the 

Departmental Promotion Committee which met in 

the year 1976 did not recommend the case of the 

applicant for promotion= to IA&AS Cadre. Hczever, 

the confidential report of the applicant was sent 

to the Coirrnission alongwith confidential reports of 

all the eligible of f icers/of f icials as per tne 

practice then obtaining. But inspite of this, 

according to the resrüents, the narre of the 

applicant did nct figure in the final list of the 

officers recommended by the Commission for promotion 

to the IA&AS • The applicant filed MA 188 of 1990 

for production of certain documents. On consideration 

of this application, this Bench by its order dated 

22.5.1990 decided that the relevant DECproceeding 

and the ACRs folder of the applicant be kept ready 

for our perusal if need be on the date of hearing. 
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They did not consider producLica of the remaini! 

docimeots necessary for a just decision of the case. 

Though the advocate of the applicant itede a prayer 

in this MA to allow the applicant to inspect the 

documents, no order was passed by the Bench on 

22.5.1990 on this prayer. Even on 7.8.90 when ACRs 

of the applicant were produced, no order on this 

prayer was passed arxi the prayer was also not 

renewed or passd though in thewritten note 

sutmitted by Mr. Misra on 22.4.1991 whe n hearing 

was closed Mr. Misra has referred to this prayer 

and made a plea that since the applicant has not 

been allowed to inspect the documents prejudice 

has been caused to him. We do not acct this plea 

Of Mr. Misra for the reason that we read about the 

relevant portion of the DPC proceeding for all in 

the court ro. to hear. Though we went through the 

ACRs of the applicant, We were of the view that 

since we could not have taken the place of the DPC, 
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we did not consider it necessary to assess 

4he performance of the applicant as reflected 

in the entries made in the ACRE to conclude 

whether he could be promoted to the IA&AS Cadre 

on the basis of the ACR5 • We therefore, returred 

the 4CRS along with DPC minutes with a direction 

that this shc*Id be produced on the rxt date of 

hearing. 

7• 	 From the Copy of the minutes 

of the meetig we have noticed that the DPC met on 

28th February, 1976, 10th March, 1976, 13th, 14th, 15th, 19th 

20th,.21st,22fld,26th,30th April, 1976 and 11th and 12th 

May, 1976 in the Office of the UPSC to consider 

selection of officers for promotion to the Indian 

Audit and Ac Co nt s Service • The meet I rig was presided 

over by Mr. M.Sirigarave1u,Mem.er of the UPSC and 

attended by a Deputy:ctro1ier and Auditor Genera 1 QJ 

The DPC perused the confidential records of all 



L2 

Accounts/Audit Officers of the Indian Ax3.4t and 

ccounts Depart'ne-  t who were not over fifty yea.s 

as on 1.1.1976 and had Completed five yeass of 

service on that date as Accounts/Audit Officers. 

On the basis f the assessment of the Confidential 

Reports, the Corrtnittee recommended 40 officers for 

promotion to IA&AS subject to their integrity 

being certified by the Department. The names of 

the forty recommended officers have been listed 

iLithe(1inutes. From this, itis Clear that the DP 

had gone through the Confidential records of all 

the eligible officers and the applicant was one 

o: such eligible officers as he had then completed 

five years of service as an Audit Officer and w as 

less than fifty ye 5  of age(le retired on 

Superannuation on 30.6.135). Hcjever, Mr. Misra 

wanted to know specificaLly whether the ?nnua1 

I innitini enorts of the applicant were heio:e 

- 	DPO .While gir thr ujh the records we have 

found that one Mr. M.M.B.Annavi had writhai to Mr. 

Ramakrishnan, Joint Secretary,UPSC, New Delhi 



for:arding the CR files of officers who hd 

completed five years of service as Accounts/ 

Audit Officers and who were below fifty years of 

age as on 1.1.1976 as received from the field 

officers. In the list of the concerrd officers, 

whose ACRE were sent to the commission the name 

of the applicant occurs at SI.No.4.'Thus there is 

absolutely no scope for any doubt that the 

applicant's ACRs were there before the Committee 

hich considered the cases for promotion to the 

IA&AS CaJre. In the year 1976, the Customs and 

Accounts Service Recruitment RuLes dated 13th 

April, 	8(the 1938 rules for short) were in 

force. These rules regulated the recruitment a to 

Indian 	Audit and Accounts Service, the Imperial 

Customs Service, the Military Accounts Department 

nd the Indian Railway Accounts Service and were 

in fact issued by the Finance Department vide 

resolution dated 30th April, 1938 a copy of which 

i at Annexure-R/2 ,Para-III of the rules provided 

for recruitment by promotion or transfer from 
I 

tJ 
another service or T)epartment Under this para 
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Rule 2-',  laid dn that "Recruitment by promotion 

shall be made by selection from among the 

subordinate gazetted and ministerial establishment 

of the Service concerned .sfter ccnsn1t0

with the Commission and the officers selected 

will be appointed by Government". Mr.Misra had 

misgiving abcut the method of selection in asmuch 

as , according to him, the rnethed of selection 

has no where been defined irithe rules. We have 

however, no doubt that the selection under 

these ru1es Was to be made more on the basis 

of AAe merit than on the basis of LY seniority 

becuse the selection has got to be frmra mo:g 

a 1=mber of subordinate gazetted and Miristlia1 

establishments of the service.coterned. It is 

not a case of seniority cum merit or the basis 

of sntority subject to eleminatiori of the 

unfit where seniority is more important than merit. 

Mr. Misra has further contended that since the 

grading of the officers is not available in the 

minutes of the DPC meeting it cannot be definitely 

ffr/L' 

F' 
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said that only those who had  better grading or 

better performance than the applicant were 

selected by the DPC. HcMever, there has been 

no allgation of mala fide or bias on the part 

of any of the members of the DPC and we also see 

no reason for any suck allegation and as such 

we cannot reject the recommendation of the DPC 

on the ground that the grading has not been 

appended to the Minutes, 

8. 	 Mr. Misra has further averred 
I- 

in his written note thathe could not be promoted 

to the IA&A3 cadre because of adverse entries 

in the CR of the \ear 1965. He has characterjzed the 

cOncerned entries as ridiculous, irraticnai,ahsurd 

and contradictory inasmuch as the official has 

been rated as excellent with lot of drive and 

initiative with superb drafting but he whould prove 

that his integrity is above board. This contention 

of Mr. Misra is based on paragraph-6 of the 

written reply of the respondent, 'Je have gone 

through •arj:raeh-6 of the written reply which re:ds 

as follows 'the facts stated in paragrap _6(fl) 
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of the application is disputed. The ap1icant's 

conf 	report for the Ineriod from 1.1.1965 

to 13.10.1965 and 23.9.82 to 31.3.1983 were not 

of requisite standard and the applicant was kept 

under closewatch', Paragraph-6(D) of the 

application states as frl1s UThat the 	ar!t 

-ii- orir.: fcr a period of thirty six years 

never received any adverse entry/remarks from 

any of higher officers of the Indian Audit and 

Accounts Department". In view of this, it is not 

possible for us to accept Mr .Misra' s contention 

that the adverse entries if any, in the CR for 

year 1965 contains any contradictory remarks. 

Moreover the intervenirg period of ten year s was 

sufficient for the applicant to have improved his 

work and conduct not only to wipe out the effect 

of the adverse remarks but also to earn him 

promotion to IA&AS cadre. There is moreover no 

indication as to whether the adverse remarks were 

commuriicated to the applicant and the applicant 

had made any representation and what the orders 

of the Competent Authority on the application was. 



9. 	
Mr. Mjsra has referred to paragraph-i 

of the counter which according to him speaks of 

highly improper and irregular mariner in which the 

DPC has been constituted and has functioned in 

making promotions to the IA&AS Cadre.,. The portion 

on which this remarkA is based reads as follows; 

Such selection was based on suitability judged by 

duly constituted Departmental Promotion Committee 

in field offices and finally by the Departmental 

Promotion Committee constituted by the Unicn Public 

Service Commjssjcri, It Was exploiried by ir. Rath 

that according to the Customs and Accounts 

rjr 
Recruitment Rules, k8 which was in force prior 

to the introduction of Indian Audit and Accounts 

Service (Recru itment)pules, j, promotion of Audit 

Off icers/Sect ion Officers of t he Indian Audit 

and Accounts Department of Group 'A' Service was 

made by seloction after consultation with the UPSC. 

There was a zonal Committee which considered the 

cases of suitable officers which were to be further 

considered by the DPC presided over by a member of 

the UPSC. Though constitution of zona]. DPC was not 

4 

14. 
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according to rules it was the recommendation of 

the DPC presided over by a ChairmarVMember of the 

UPSG which was finally acted upon. We agree with 

Mr. Rath inasmuch as the so called zoria]. DPC was 

for screening which in no way prejudiced the 

claim of the applicant since as mentioned above 

ACR were sent to the UPSC to be placed before the 

duly constituted DPC. 

10. 	 Admittedly there was no meeting 

of DPC in 1977 and 1978 and as such there was 

no promotion to the cadre of IA&cAS. The DPC 

however met in the year 1980 and the minutes ;of 

this DPC has been produced before us. We have 

found that the DPC met on 22nd and 28th November, 

1979 and 2nd, 4th, 5th, 7th, 8th, 9th, 10th, 11th, 15th 

and 18th January, 1880 in the Office of the tJPSC 

to consider selection of officers for promotion 

to the p05t of Indian Audit and Accounts Service. 

It was presided over by Mr.N.S.Sakssna a member of 

the UPSC and attended by Deputy Coiptro1ler of 

Auditor General of India and two Additional Deputy 

Cornptro11er$ and Audit6rGeflera1 of India. From the 



minutes of the DPC produced before 

way alter the position as there is 

0 

mLiutes we find that there were nine vacancies in 

the year 1977 and 14 each in 1978 and 1979. The 

Committee examined the confidential r ecords of all 

the Accounts and Audit Officers of the Indian 

Audit a nd Accounts Department who were not Over 

fifty years as on 1.1.1977,1,1.1978 and 1.1.1979 

respectively and had Completed five years of 

service on those dates as Audit and accounts 

Officers. The Committee recommended year wise 

panels for these three years according to the 

vacancies indicated alove, From the letter of the 

Assistant Comptroller and Auditor General(p) 

dated 11.1.1980 addressed to the Under Secreary 

UPSC we find that a further batch of CR files as 

listed in the enclosed lists had been sent to the 

Commission. In te list of off icers of the office 

of the Accountant General, Orjssa we find the name 

of the applicant occuring at S1.No.3 which goes 

to show that hisperformance recordwere duly 

considered by the DPC and absence of gradation of 
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no prejudice or bias alleged against the Chairman 

or any ember of the Committee. Moreover the 

Chairman and Merrers of the Committee are very 

experienced senior persons who had the expertise 

of assessing the performance of officers *Jbtk  

the help of the ACRE and we are firmly of the 

view that their recommendatjcns should be 

acted UL)Ofl as no mala fide or bias has been 

proved against the Committee or any member of 

the Committee. As the applicant was within the 

age limit for the vacancies of the year 1977-78 

hiscase had been considered for promotion. The 

recommendation of the DPC was approved by the 

Commission after which it was sent to the 

Comptroller and Auditor General of Inidia for 

appropriate action vide the Commission's letter 

dated 17.3.1980. Mr. Misra has contended that 

the applicant could not be selected for promotion 

forthevacaricies of 77-78 because of adverse 

entries of the President of Orissa Khadi and 

Village Industries Board to which the applicant 

was deputed as Financial Adviser and Chief Accounts 

4 
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Officer from August, IL979 to July, 1980. The adverse 

remarks were communicated to the applicant on 

5.8.1980 and he made his representation on 16.9.80 

to'the Accountant General praying for expunction 

of the adverse remarks. According to the applicant 

n oorder had been passed by the Competent Authority 

on the representation but it has been acted Upon 

by the DPC denying the applicant opportunity for 

promotion. Mr.Rath in this connectiJl has averred 

thac no order could be passed on the representation 

made by the applicant because the Khadi and 

Village Industries Board was dissolved by the 

Orissa Legislative Assembly and the Chair man was 

no longer in office and it was not possible to 

obtain the remarks of the Chairman on the 

representation of the appflCarit. Hence it was 

decided by the respondent no.3 to keep the adverse 

remarks as well as the r epresentatiori of the 

applicant in the CR file so that the DPC or other 

appropriate authority could form its own judgment 

about the suitability oft he officers by reading the 

iw 
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CR tocether with the representation of the officer. 

In this connection Mr. Rth drew our attention to 

paragraph 9 of the counter. Mr. Misra has averred 

that it was the duty of the respondent No.3 to 

have come to a conclusion on the representation 

made by the officer and it is not the respcnsibility 

of the DPC to form their opinion about the 

representation made against adverse remarks. In 

usual course, we agree with Mr.Misra that the 

conpetent Authority should form his opinion on 

the representation made on the basis of further 

reports obtained from the authority who hate given 

adverse remarks. But in the circumstances mentioned 

by Mr • Rath the per son who made the adverse 

remarks was no longer available to give his 

report and since the applicant did not work under 

respondent N0.3 during this period it would not 

have been possible for the latter to form any 

opinion onthe adverse remarks and top ass orders 

on the pp1icant's prayer for expunction of the 

adverse remarks. In the circuixstarices the best 

course open to the respondent No.3 as to keep 

/ 
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a copy of tfle representation in the ACR file. 

It Was not so much for the DPC to pass any order 

on the representaticn of the applicant but to 

inform them that no order has been passed by 

the Competent Authority ontherresentatjon 

of the applicant so t1at the DPC wouid draw their 

own conclus ion about the adverse entries 
('1 	O- 

i 7Z* 
11. 	 The President of India made 

the Indian Audit and Accounts Service Recrujent 

Rules, 13 in consultation with the Comptroller 

and Auditor General of India &AG) . The eligibility 

and manner of preparing the select list for 

appointment on promotion to posts in Gr'A' in the 

IA&AS Cadre is dealt with under Schedule-Ill of 

the Rules. Rule-i provides for further maintenance 

of the Service. Sub-rule-2 of this rule lays down 

that initial recruitment to the Service shall 

be in the Junior Scale and shall be made by 

J 

direct recruitment On the result of a compettive 

examination conducted by the Commission or by 

promotion of officers on the basis of s election 

on merit included inthe select list. This rule 

further provides that the number of promotees 
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shall not at any time exceed 33/3 per cent 

of the posts. Some officers moved the High Court 

of Punj ab and Harayana(P&I-I High Court for short) 

in Civil writ No.2504 of 13 which impugned 

the action of the respondent authorities in not 

considering the petitioners for promotion to the 

posts of Assistant Accountant General in Class-I 

service because of the enforcement of 1983 

Rules, accordig to which the petitioner were 

no more eligible to be promoted as they hd 

already at±xmdad the age of 53 years. The High 

Court vide their order dated 20th December, i%3 

held as follows* 

'tln the light of the discussion 

above and following the dictum 

of the SupEeme C ourt in V. V. 

Rarigaiah's case (supra) I allow 

this petition a rd direct the 

Respondents authorities to fil].up 

the vacancies occuring or availble 

with them prior to the 1st of July, 83 
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in accordance with the Rules 

applicable to the service prior 

to the enfxcnent of 1983 Rules. 

The net result is that the 

Petitioner's claim forprornotjon  

to the posts of.  Assistant Accountant 

Generals,Class...I would be considered 

in the light of 1938 Rules and the 

instruct ions referred to abov&'. 

The instructio*s referred to by the High Court was 

the One dated Decemt,er, 24, 1980 issued by the 

73 epartment of Personnel*Government of India laying 

down the guidelines as to the marmer of prarjrij 

the list to be filled in on the basis of selection. 

The C&AG filed a petition for Special Leave to 

appeal against the aforesaid order of the High 

Court of P&H. The Special Leave Petition was)  

however, dismissed by the Hori*ble Supreme Court, 

Mr. Rath drew our attention to paragraph_2() 

of the counter filed by the respondents and 

averred that the Honble Streme Court while 

dismissing the SLP directed that it would be only 

equitb e  to extend one time opportunity to the 
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persons above 53 years to get considered for 

promotion and that accordingly a combined 

eligibility list of Audit Officers was prepared 

but the name of the applicant could not be 

included in the list as he could not come 

within the zone of consideration. According to 

the instructis issued by the Department f 

personnel reference to which has been made above, 

the zone of consideration was three times the 

number of vacancies when the number of the 

vacancies were four or more in the years 1980, 

1981,1982 and upto June, 1983. In view of this, 

according to Mr.Rath, the case of the applicant 

ould not be considered for promotion against any 

of the vacancies. 1r. Misra1 on the other hand, 

has contended that as the Honourable Supreme Court 

has directed that one time cpportunity should be 

given to persons above 53 years to get considered 

for promotion, the applicant's case should have 

been considered for the years1982 and 1983. We are 
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unable to accept 1rMisra's plea because the 

case of the applicant could riot be considered 

not because, he was  overaged but, be could not 

come within the zone of consideration which was 

now iimited to three times as per the 

instructions of December, 24, 19 issued by 

the Department of Personnel,Governmeflt of India. 

In view of these instructions the one time age 

coricessiwould not help the applicant. Mr. 

Rath also has placed before us a copy of the 

judgment of Hyderabad Bench of the Central 

Administrative Tribunal in TA Nos. 912/86, 

914/86, 13 and 15/86, WP No.3959/85. The 

applicants before the Hyderabad Bench contended 

tiat the new rules of recruitment which came 

into force on 26th Mardh, 1983 cannot be 

applied to the vacancies which occured in 1980-

1982 . The applicants had attained the aje of 

53 years by 26.3.1983 and their grievanoe was 

that inspite of the judgment of the P&M High 

Court the department did not consider their 
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promotion to IA&AS Cadre. On an analysis of the  

various aspects, the Bench came to the conclusion 

that sub para-2 of Schedule-Ill of the IA&AS 

Recruitment Rules, 1983 was valid and the 

selection made applying 1938 rules and the 

instructions dated 24.12.1980 issued by the 

13 
Personnel and Training,flepartment cannot be 

questioned. From this judgment it is clear that 

as the judgment of the P&H High Court has been 

upheld by the Hon'ble Supreme Court the cases 

of oficers had to be considered according to 

1938 Rules and the instructions of the 

Department of Personnel and Training dated 

24.12.1980. As the applicant's case could not 

come within the zone of consideraticn his case 

has not been considered by the DPC as has been 

mentioned by the Respondents and there is nothing 

we can do further in this regard. 

12. 	 Referring paragraph-15 of the 

counter affidavit Mr Misra has contended that 

respondents 5,8 and 19 were promoted under the 



1983 Rules against the vacancies relating to 

the year 1983(l,7,83 to 31.12.1983). Even 

though they had attained the age of 53 years 

n 1.7.1983 Respondent Io.8 Shri J.i(.Murty 

had crossed 53 years on 1.7.1983 and was also 

junior to the applicant. He has also referred to 

the cases of eight other officers on the basis 

of Annexure..F to the written note who had crossed 

age limit of 53 years, 4e have examinc.d this 

Annexure and have found that the names of the 

Officers listed inthe written note occured at 

S1.No$.412, 415, 428, 434,, 501, 504, 506 and 507. We 

have however, not found the nwne of Mr .J .K.Murty 

in this list. But the list in which these names 

occured relates to officers promoted to senior 

time scale of IA&AS cadre on adhoc basis and not 

of officers promoted to IA&AS cadre, As may be 

seen from Rule 7(2) (ii) promotion of officers to 

the IA&AS cadre would be on the basis of selection 

on merit. But rule 7(4) lays down that though 

selection of officers for promotion would be nade 

t 

on selection on merit basis,promotion to posts in 
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senior scale and selection grade of junior 

edministrative grade shall be made in order of 

seniority, subject to rejecticn of unfitp on the 

recomrneridat ion of the DPC constituted by the 

C&AC • Annecure-P to the w ritten note submitted 

by Mr. Misra clearly mentions that the officers 

referred to by .Misra were promoted to senior 

scale of IA&AS Care. Rule 7(2) has lai.d dcMri 

that initial recruitment to the service shall4t 

in the junior scale, which would make it abundantly 

clear that the officers listed by..Mr.Misra were 

earlier promoted to the junior scale of the IA&AS. 

It is only for promotion to IA&AS that age limit 

of 53 years has been fixed vide Schedule-Ill to the 

Recruitment Rulesr 1983 (Anriexure-R/3) which lays 

down the conditions of eligibility and manner of 

preparing the seiority list for appointment on 

promotion to posts in Cr' A' in the junior scale 

the IA&AS. Para-2 of this chedule 
4- 

has laid down that officers who have attained the 

age of 53 years on the above date i.e. on the first 

Jay of July of the year to which the age of 53 

S 
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years pertain shall not he eligible . As such 

we are unable to accept the plea of Mr.Misra 

that the officers mentioned in his written note 

were pro.moted to IA&AS after they had crossed 

the age limit fixed. 

13. 	 The applicant has alleged that 

the vacancies that occured in the posts of 

Welfare Officers in the years 1980-83 were not 

filled up. Mr.Misra has contended in his written 

note that after bifurcation of the office of the 

Accountant General, Orissa into Accountant Gerie1 

(& E) and Accountant General(A) from 1.3.1984 

there were two posts of zJelf are Officers created ; 

one for the Audit organisation arid the other for 

the office of the Accountant General( A& E). 

The applicant offered himself as a candidate for 

the post under Accountant enera1(A) but without 

any selection one K.C.Tripathy, Audit Officer, 
I 

was appointed as Welfare Officer in June, 1985. 

Mr. Tripathy was junior to the applicant. 

Mr. Tripathy has not bnen made a party to this 

case and as such we are unable to entertain the 

ii 	ii &-'&---- 



grievance of the applicant which affects Mr.TriPhY. 

Moreover no mention of this has been made in the 

application where it has been generally meat oned 

that the posts of Welfare Officers were not filled 

up for the years 1982 and 1983(para-6(2) of the 

application). The resporentS have maintained 

in  their counter affidavit that the posts of 

Welf are Officer were filled up in accordance 'with 

the Provision of,  Indian Audit and Accounts 

Department (Weif are Of f icers) RecruitrfiEat RUL as 

1974(A nnexure- R.5) 	e have gone through 

these rules. Col.10 of the Schedule to the Rules 

provides for method of recruitment and it has 

been mentioned therein that the posts will be 

filled up 'by transfer on deputation'. Col.li 

provides that officers of the Indian 4xudit and 

Accounts Department of the rank of Accounts 

Officer or Audit Officer with nine years approved 

service in the grade are eligible for selection' 

C)1,13' f the Sched le orovicleS that the selectiOn 
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is to be inde by the UPC from amonst rh el Lz; 

In vtew of the Recrt tt:ie r 

oiiding for selection from amongst the eligible 

officers there is no escape from the conclusion 

thah erit ai :iu. seniority which would OlE'r 

role in the matter of Sel?C Lion of 

officer for the post. Mr. Yiisra has listed in his 

written note a numher of itmr of good work done 

by the applicant but that t.Jas for the sterior. 

officer to appreciate and record in the Annual 

I, 	 Confidential Reports. Moreover a person cannot 

he judges of his 	n merit. 

14. 	 i'or the reasons mentioned ibove, 

we find no tr. -? r,t in th (? 	itcation which stands 

dismissed. No costs. 
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VICE- CHI9MAN 

Centrn1 \dm I:3nn:dive T ribunal, 
Cuttack Berlch,CutLack/K.Moharlty. 
dated 27th June, 1991. 


