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CORAM: The Hon'ble Mr .P.S .Habeeb thaped,meber(Administrative)

The Hon'ble Mr. N.Sengupta, Member ( Judicial)
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JUDGMENT

Hon'ble Shri P.S.Habeeb Mohamed, Member (Administrative):- Shri
Sanatan Sahu, Field Publicity Officer,Directorate of Field

Publicity, Government of India, Cuttack has filed this

application under section 19 of the Administrative Tribunals
Act, 1985 challenging the oromotlon of Respondents NOs,\\ €O 67 .

to the grajg of Junior Scalefkvﬂrade-ll) of the Central

Information Service vide“order date&‘?ﬁh’June¢'1985 (Aadesh
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on the basis of a competitive Examination, conducted by

2,

No.66/85-CIS) Notification No.A-32013/3/84-CIS

(Ministry of Information & Broadcasting) and has pfayed'

for the issue of directions quashing the promotions made

of the Respondents Nos. 2 to 67 to the above service and for
promoting the applicant to the junior scale ( Grade-II) with
effect from 26,4.85.

7 gl He was recruited initially to grade IV on 29.6.70

the Union Public Service Commission in the year 1969

in accordance with the Rule 6(a)(ii) of the Central Information

Service Rules 1959. He was thereafter promoted to Grade III
of the Central Information Service§ on the basis of selection
on the recommendation of the D.P.C., under Rule 6(b)(ii)

of the Rules. The D.P.C. in considering his promotion' from
Grade III to Grade II of the Central Information Service
placed the applicant at S1.No.131 but since there were only
102 vacancies at the time the applicant could not be
promoted to Grade-II in the year 198l1. The Civil list of
c.I.S., Group B, Grade III officers published in March,1984
shows the applicant at the 39th position.

3; The relevant recruitment Rules state as
follows:-

i.e. G.S5.R,217(C.I.8.) dated 16th February, 1959
read with subsedquent amendments.

"(C) Grade~1I
(1) Pay Rs .700=40=900-EB=40~1100-50-~1300

(1) 50% of the permanent vacancies in this grade
shall be f£illed through an open competitive
Examination to be held by the Commission in

the manner prescribed in Schedule VIR,

Provided that direct recruitment to Grade-II
shall remain suspended from the lst January,
1974 to 31lst December, 1980.
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3.

Provided further that persons regularly

appointed to this grade by promotion during

the period from the lst January, 1974 to 31st
December, 1980 shall be emabje senior to the first
direct recruit to this grade appointed to this
grade after the 31st December, 1980, i

(2) 50% of the bermanent vacancies shall be
filled by substantive appointment of .
temporary Grade-II Officers in the order of

their seniority subject to the rejection
of the Unit e 0"
o /

(3) Temporary vacancies in Grade II shall be

filled by selection from amongst officers holding
duty posts in Grade-TIII. ;

4, Though the applicant has stated in the application

that the selections to the junior scale Grade-II from

Grade~-III of the Central Information Service is on the basis _ 1
of seniority-cum~fitness there is an indication in the reply
filed by the Respondent no.l that promotion to junior scale

Grade~II was made during the year 1981 by selection which is

g

stated to be on the basis of seniority-cum-merit though during |

the arguments of the case the counsel for the respondent no.l
stated that selection only meant merit and seniority was

the subordinate consideration.

=4 There is dispute in the case regarding the availability
of the vacancies for the years 1982-85, In the reply of the

lene— 1
Respondent no.l it is stated that when the officials

‘/.
promoted from Grade-III to Grade-II on ad hoc basis, the
applicant was not eligible to be considered : promotion

prior to 1981, Subsequent to 1981 there were no vacancies

-

(LN

and therefore the case of the applicant was not considgzg?f’ﬁffu
6. Replies have been filed by the Respondents Nos .8,19, 23, J
28,40,42,44,51 and 62, They do not raise any important

ground except that their selections have been in accordance 1

with the law, but the applicant has only a right to be i
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considered for promotion, but he has no vested right

for oromotion, through Respondent No.4%\also raised |
the question that year-wise preparation of panels fdr
prométion is not required under the Rules. They were not
represented by counsel. ky> ‘
(s The Counsel for the agplicantﬂrelied op r

the judgment of the Tribunal af Cuttack Bench iﬁfk.C.
Pattnaik-vs-State of Orissa, ATR 1987 (2)CAT 401 ih:
support of his contention that there is to be proper
consideration of the case for promotion in accordance
with recruitment Rule§)and the Executive instructions

of the Government for consideration of cases, year

by year as per DPAR-OM-2011-3-76 ESST(D) dated 14.,12,1980.
He drew attention to the letter of the Ministry that it
is not enougﬁ if vacancies are bunched for various years,
and there should be a certificate by the Department

that there are no vacancies and even if there are no
vacancies, the certificate has to be given for each :
year, If in any one year, the D.P.C. has not been able

to meet, the consideration of cases will be for vacancies

yearQWise.

8. He also relied on the judgment of the Tribunal
in Radhaballav Tripéthy-vs-Union of India and others in -
A,T.R, 1987 (1)CAT 274 in support of his contention that |
the applicant had been deprived of promotioq}on the basis %
of e merit-cum-seniority, when the Respondegt no,l in |
its reply had referred to seniority-cum—sen%ggéty and not 1
merit-cum-seniority. He also relied on the decision of

the Supreme Court in the State of Nyéore-vs-Syed'thammed and

others in A.I.Re 1968 SC 1130 in support of higs contention

that since promotions were to be made, £ evenhit means

o/ : 1|
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selection such selection should be on the basis of
seniority-cum-merit i.,e. seniority subject to fitne§s

to discharge the duties of the post. |

9. The Respondents on the other hand have

stated that while the applicant was considered for
promotion to Grade II by the D.P.C, in 1981,'his,name“.
was not recommended for promofion for want of véééﬁéieé.
He was again considered by the DPC in April, 1985 but
the DPC did not recommend his name for promotion to .
the next higher grade. It is stated in Respondent No.l's
reply vide para-9 of the reply that promotion to Junior
Scale Grade-II old scale of Rs. 700-1300/- was made
during the year 1981 by selection i.e. seniority-cum-
merit on the basis of the recommendation of the DPC.

10. During the arguments of the case the learned
Counsel for the Respondent No.,l departed from the brief
vide the reply and stated that the promotion was to be on
the basis of selection in which merit was the parahount
consideration and seniority was the subsidiary factor.
He relied for this purpose on the decision of the Supreme
Court in A,I.R., 73 S.C. 930 paragraph 19 where it has
been held by their Lordships of the Supreme Court that

selection means that the man selected must be of merit

whereas promotion being by seniority meri%ﬂtakes the second

place but when it is selection, merit takes the first
place and it is implicit;’in such selection that the man
must not be just average.

11, After perusal of the documents and hearing of

arguments we find that even if the promotion is by

selection,it must be in accordance with the Rules. There
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is also a doubt whether Fhe principle$ of selection
applied in all uhéér n:;étgfiin the case of the
appdintments to Grade-II. There has been no consideration
of the applicant for promotion in accordance with

the Rules.

Ly So far as the vacancies position is.
concerned, the notes of the Department in file Nb.32é/b

13/2/80-CIS clearly reveals that due to large scale .

appointments of qtgggs to Grade I posts on ad hoc basié,
pending amendment of the Rules & Regularisation in

consultation with UPSC, vacancies could not be physically

located, ﬂtw““% "7?&—— (1§45 -

"In response to & proposal sent by
this Ministry, a meeting of the Departmental
Promotion Committee to consider promotions
of Grade-III officers of the CIS to Grade-II
of the service was held on 23-25.6.8l1. This
Ministry had notified to the UPSC vide their
letter at P.56/c that 104 vacancies are
anticipated during the course of the year
ending December, 1981. Accordingly the DPC
(Minutes placed below at PP.94-110/C) approved
a panel of 104 officers for promotion from
Grade-III to Grade-II, Orders have, therefore,
to be issued in of clear vacancies. However,
a problem has arisen, as 105 of the existing
regular Grade-II officers who are at the moment
occupying Grade-I posts on an ad-hoc basis, are
not eligible for promotion to Grade-I of
the CIS on a regular basis as they have not
completed the required five years' service
in Grade-I. Though, separately, a reference
is being made to the UPSC to relax the length
of service required for promotion to Grade-I

1;

P —— = ve

of CIS from five years to three years, 46 officers

will be eligible for promotion to the Grade I
on a regular basis only in 1981.

Technically, therefore, the existing
vacancies in Grade-II which have arisen out
of ad-hoc promotions of the incumbents to
Grade-I, cannot be treated as clear vacancies.
At the same time, ad-hoc oromotions to Grade-I

of the CIS have been made against clear vacancies

and in the normal course no reversions are
likely to take place. !

It is, therefore, not possible for
the Ministry to issue orders of appointment

TR T e ey
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on a regular basis to Grade-II of these

104 officers here by the DPC held in June

this year. It is proposed therefore, to issue
orders placing these 104 officers who have been
cleared by the DPC to officiate in Grade-II

of the CIS without placing them .on probation.

As and when the regular incumbents of Grade-II
posts are promoted on a regular basis

against Grade-I posts, we shall be able to
regularise officers in Grade-II from time to . %7
time. As it will not be possible or desirable !
to hold up orders in respect of the DPC for i
promotion from Grade-III to Grade-II of CIS, |
it is, therefore,proposed that we may issue 1

orders giving officiating promotions to these
persons, As Grade-II posts are included in

Group 'A', we may obtain MIB's approval to

the promotion of these officers, as recommended by
UPSC at P.94/C and PP.95-96/C to Grade-II of the

CIS. It may be added here that as Grade-II and
Grade-III posts are interchangeable, the promotion

of these officers will not involve any changes 5
in their postings.

Submitted for approval."

Subsequently approval of the appropriate
authorities was taken on above proposal. |
15 o We find that in the Recruitment Rules in respect q
of the posts in the information Service ( Grade-II) there {
is statutory stipuiation that the filling up temporary
vacancies and also bPe filling up permanent vacancies
must be done in a p;;ticular manner. This will certainly
apply in consideration of cases and should have been
done at least for cases considered by DPC iqﬂ 985, in the
proceedings,based on which the impugned oréér dated
7th June, 1985 ( Aadesh No.66/85-CIS) Notification
No .A-32013/3/84~CIS SNﬁnistry of Information & Broadcasting)
has issued. NormallyZ?ecruitment Rules there is no
provision for filling up of temporary vacancies. In what
context the post will be deemed to be temporary and
in what context it will not be temporary has not been
ﬂﬁf/

defined i
in the statutory rules. There isAminimum period of
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service in the various posts prescribed for promotioﬁ.

For example, under Rule 6(a) it is stated that for

Grade-II 3 years continued approved service in Grade-III
is necessary but it is not the case of Respondent No.l or j
others that the applicant had not fulfilled this condition

for consideration to appointment in Grade-II. In fact,.ygﬂ;dﬁﬁx

it is clearly shown from the reply of Respondent (1)If‘

that while his case was considered for promotion tguC;ade-II
by the D.P.C. in 1981, his name was not recommended for
promotion for want of vacancies. Though at one stage

the learned counsel for the Respondent No.l, stated

that he did not fulfil 3 years service by the time of

the D.P.C, met in 1981, it is not borne out by fact, i
as the reply of the Respondent (1) shows that his name was

not recommended for want of vacancies, In any case

there is the further provision that even as per the
Recruitment Rules 6(a) relaxation of the period of experience
is possible -

"Provided that where an officer in a
particular grade is considered for promotion,
all officers senior to him in that grade
shall also be considered for such promotion
notwithstanding that they may not fulfil

the requirements as to the minimum period of |
service prescribed above." : i

Hbusisr,~3t is clear that the applicant fulfilled
the requirements of the Rules in 1981 & in 1985,
14. However, for adjudication of the issues
involved and with reference to the prayers made in the ‘
application, we confine ourselves to the vacancy position
in Grade-II in 1985 and the consideration of the cases
for promotion to the Grade-II in April, 1985, vide

the proceedings of the D,P.C. The applicant had challenged

R e T T

promotions of the respondents 2 to 67 to the Grade of
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Junior scale Grade-II of the Central Information Service
vide the impugned order dated the 7th June, 1985
(Aadesh No.66/85-CIS), Notification No.A-32013/3/84-CIS
(Ministry of Information & Broadcasting) and has prayed
for issue of directions quashing the promotions made

of the respondents nos. 2 to 67 to the above service and
for promoting the applicant to the junior scale Grade-IT
with effect ffom 26 .4 .85, Therefore, in terms of

the prayer, while a background of the position till

1985 might be useful, the vacancy position prior to

the consideration of the cases by the DPC in April, 1985
would not be very relevant. There are enough indications
to show that the vacancies have not correctly been
computed even for the year 1985 when the D.P.C. sat to
consider the cases. The relevant notings in the connected
file show that even after the correspondence with

UPSC earlier, during the meeting of the D,P.C. itself an
indication was given by the departmental authority that
the vacancy position could be considered flexible as
some officers were on deputation and.on tﬁg other duties

else-where. However, after the receipt of the proceeding

of the DPC at Government level,there appears to be a going

back on the vacancy position as recorded in the course

&
of the DPC proceeding at the meeting, and tle lesser

number of vacancies was arrived at. In fact, the proceeding

of the DPC of April, 1985 does not show that the vacancies

were separately calculated as temporary or vacancies as

permanent and promotions recommended as required under

the present Rules. The proceeding proceeds on the assumption

that the promotions were to be considered from Grade-III

o 3
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to Grade-II and not strictly considered in accordance

with the Rules which state that permanent vacancy shall

be filled by substantive appointment of temporary Grade-II
officers in the order of their seniofity subject to

the rejection of the unfit and temporary vacancy in

the Grade-II shall be filled by selection from amongst
ofﬁicers holding duty posts in Grade-III. But what has
happened is that the DPC has recommended one list of
officers fit for appointments (officiéting) to Grade-II
from the rank of Grade-III officers. Hence, it is clear
that the basic level from which promotions were recommended
were appointees and post holders in G:age-III.

15 As mentioned earlier, the vaﬁancies position
was not ascertained clearly and there has been different
positions which were taken up at different times. Even
more serious is the criterion for recommending promotions
to Grade-II and a perusal of the files clearly shows

as to how different positions'were taken in the reply filed
by the respondent no.l and during arguments by the learned
counsel for Respondent No.l. The notings in the file

at various points show that the duty posts in Grade-III
and in Grade-II on many occasions were inter-changeable
and if that were so, it is difficult to understand how

an emphasis on selection with reference to merit,seniority
being a subsidiary factor, should have been the prime
consideration. It is noticed that the DPC in 1985 had
given its recommendations on the basis of classifications,
like outstanding, very good and good which is usually

resorted to in the case of "selection". It is difficult to

;l
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reconcile the position taken in the files at various
times that duty posts in Grade-III and in Grade-II are
inter-changeable and this dichotomy in thinking has led
to the contrary staﬁgdas taken in the writtenireply R 7{§

that the basis of promotion to Grade-II is seniority-cum- ]

‘merit while during the arguments the emmhasis was soughtfﬁ:

to be placed on merlt Therefore, thls dlchotomy of

thinking, not only w1th reftrence to the quallflcatlon for

t | promotion and criterion for promotlon and the dlfferent stand&

taken at various points of time about the'avallablllty of

~%
i
{ vacancies would show that the case of the appllcant was 4

7not properly con51dered by th "DLP.CL 1:reference to

his_merlt and AQC-R- which was made available to us and

aléefin accordahCe with his seniority which is und#sputed
as it\is a matter of record vide the Civil list of C.I.S.
Group B, Grade iII Officers published in March, 1984 which
J’shows the applicant at the 39th position. The judgment of i
the Tribunal in Radhaballav Tripathy Vs. Union of India and
others in A.T.R. 1987(1) CAT 274 would lend support to

- the view that the case of the applicant was not properly W

considered by the DPC in accordance with the Rules or with

g'w" | the vacancy position or visualised clearly with reference
‘ to his ACR for the various years and the vacancy position.
Though there is a reference in the files to the seniority
'list of éroup B Grade-III officers being under challenge in 1
the Courts, this has no particular application in the case |
of the applicant.

1% In the circumstances the applicant has established

lﬁ;i a case that his case was not considered by the D.P.C. in

- accordance with the Rules or in accordance with the vacancy
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position. While therefore we do not see any material
to quash the appointments of the respondents nos.2 to 67

vide the order of 7th June, 1985, the case of thev

applicant should be considered afresh for his promotion 4

and his position determined for which purpose, a review

e

D.P.C. should be constituted. His date of promotion

can be determined w1th reference toxthat of"Respondents

nos. 2 to 67 as notlfled in the Notif 1cat10 o;Aé§2013/3/84-

CIS % the Mlnlstry of InFormatlon & Broadcastlng 1n

Aadesh No.66/85-CIS dated 7.6 1985 (mougned'order)
On the basis of hls promotlon after the Rev1ew DPC s
rGCOHmendatrons service: bene Ats to the aopllcant should

also be given. He should also get the arrears of pay for

E the relevant period based on his aromotlon. : V. i

17. The Review DPC should bevconVened immediately

and the matter settled. These orders will be complied with;
within a period of two months from the date of receipt
of a copy of this order. The Respondent No.,l is directed

accordingly.

18 The application is allowed as above but

M

( P.S.Habeeb Mohame

there will be no order as to costs.

)‘2?3qzj

( N.Sengupta

Member ( Judicial) 2 Member ( Administrative) 3
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