IN THE CENTRAL ADMINISTRATIVE TRIAUNAL
AHMEDABAD BENCH

0O.A. No.

e 174 of 1993

DATE OF DECISION 13-8-1993

Shri Joshi Alkeshkumar J & Ors, Petitioner

Shri P.H. Pathak Advocate for the Petitioner(s)
Versus
Union of India & Ors, Respondent
Shri R.P. Bhat Advocate for the Respondent(s)
CORAM :
The Hon’ble Mr. N.B., Patel Vice-Chairman
The Hon’ble Mr. V. Radhakrishnan Member(A)

1. Whether Reporters of local papers may be allowed to see the Judgement ? Yy

2. To be referred to the Reporter or not ¢

3. Whether their Lordships wish to see the fair copy of the Judgement ¢

4. Whether it needs to be circulated to other Benches of the Tribunal ?




1. Shri Joshi Alkeshkumar J,
F-2, Alap Flats,
Oppe Anjali Theatre,
Vasna Road, Ahmedabad = 7

2. Association of Railway & Post Employees
Through its Treasurer
Shri R.C. Pathak,
F=2, Alap Flats,
Opp. Anjali Theatre,

Vasna Road, Ahmedaba ;7. secese Applicants
Shri P.H. Rethak eesese Advocate
Versus
1. Union of India through

The Secretary,

Central Board of Direct Taxes,
Government of India,

New Delhi - 1.

24 Director of Income~Tax(Systems)
AIWAN-E-GHALIB,

Mata Sundri lane,
New Delhi - 110 002,

3. Cheif Commissioner (Admn.),
& CIT Gygjarat -I,
Income-~Tax, Navrangpurda,
Ahmedabad - 380 009 esecee RES pondents

Shri R.P. Bhat esseee Advocate

ORAL ORDER

IN

O.A., No,174/93

Per Hon'ble Shri N,N. Patel Vice=Chairman

Reply filed by Shri Bhat on behalf of the respondents
be taken on record, The respondents are directed to
indicate latediby 27=-8=93 as to when they are going to
finalise the question of framing Revised Recruitment Rules

for the post of Data Entry Operator and to take other

....;2/-




s 2 33

necessary steps envisaged by office memorandum issued
by the Government of India Ministry of Fimance dated
28=9=89, The memorandum is of 1989 and it is rather
regrettable that the question is not finalised even
after a.lapSe of 4 years, We, therefore, hope that

w1 e
the matter i® finalised at the earliest,

i
Ao k.
P .
( Vo Radhakrishnan ) . ( N.B, Patel )
Member (A) Vice-Chairman,




OBhe 174/93

OFFICE REPORT

ORDERS

3=9-93

\.
e

At the request of Mr. Bhatt
adjourned to x 3-9=93 to indicate
as to what steps are taken ‘in the
matter after our direction dated
13-8-93,

/ 5 (; e B i \%

(V. Radhakrishnan) (N.B.Patel)
Menber (A) . Vice Chairmang.

U
H

Mr., Bhatt is not present. The matte

is adjourned to 22-9-93 on which
date the gque=ztion of grant of

interim rel%eﬁ will be seriously
consiéeredgéiﬁam we are not informed
as to what steps are taken purusanpt

to our directiocns dated 13-8-93,

Call on 22-9-93,

f"éhikg» lyf/\
tel)

(V. Radhakrishnan) (N.B.P,
Member (A) Vice Chairmgn
*AS.




OeAe/174/93
__DATE 17 (T FTRL ORDZR .

22/9/93 In compliance with our order dated
l 13/23/93, Mre.Bhatt produées a Belex message
rec__éived fromthe Central Board of Direct 7
Taxes by the Chief Commissioner, Income

Tax. The same may be taken on record.

Adjourned to 21.10.1993.

§ IC. //

i i e

; ‘ (VeRadhaKrishnan) (NeH.Patel)
Member (A) . . Vice’ Chairman

aab

-
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Date ' Uffice Report Order

Z21—-10-93 b : Mr. Pathak seeks iﬁéerim rel ief in favour
; of the employees mentioned at Sr. 1,2 & 3
of Annexure A on the gfound-that-they are

recruited pmrsuant tb_tha«applications
in response to the advertisement No.24/87

-

(Copy produced by Mre P athak may be taken

T
Oél record as Annexure A= *) on~the Wv

gromed that these three em;&loyees are
; i :
i Gladuates. He 1ts xxin the
o

_ reply itself hlgher scale of is. 1350 -
ik

2200 is proposed for Graduate Recruits
oAl é}‘

_ to theLpatq'Entry Operators and,therefore
| Lhese three employees should be granted
higher scale 1350~ 2200 by way of interim
relief. The feply clearly shows that she
p=eposad higher scale for Graduatex
Recruits to the post of Data Bntry
Operators is still in the stage of
proposal pending before the Ministry.
Furthermore in the reply it is stefed
that the higher scale as proposed is
proposed to be applicable to those

, derctnaraduate Recruits whp would pass

the examination prescrlbed;for recruitm

ment to the post. 3

| s
‘ : In these facts and c1rcums€ances,we are

not inclined to grant interim relief

as prayed for by Mr, Pathak in respect

of Graduate Recruits mentioned in Annex-

PR

ure A. Furthermore the question is
Only of monetary relief and, bearing that
fact also in viey/we are not inclined

to grant interim relief as claimed by
Mre Pathak before we decide the contro-

Versy whether the applicants are




O-A. 174/93

Date vffice Report Order

entitled to parity .on the ground that

"' R SR
= -
otherj simil 3 i i
/:£f1 iliarily sltuated¥3n other
Department are getting the scale of
1350 - 2200. o

4

Mra Bhatt seeks aomgklme stgtlng that he
haé already written to the ﬁepartnent

to: expedlte the process ﬂlnallse &

oromolugat:ng the Rules. A&Journed to
22 1141993 to await the rpspon 2 of the
; Deparu ent to the suggestion of Mr. Bhatt.
"\
(Ve Radhakrishnan) (NeBoPatel)
Member (A) Viece Chairman.

*AS.

22/11/93 Mr.Pe.HePathak is present. Mre.Bhatt

' - ~escant 7 = g , Cp—
; 1ls not pPresente 2O wanwc C f time #

adjourned to 10.1.19%4.

/ - -

- (O . .
(VeRadhakris hnan) : (NJB.Patel)
Member (A) - ice/ Chairman

Ae acOo

10.1.1994, &5 Mr .P.H. Pathak being . sick/the

matter is adjourned to 14.02.1994,

/i S
( K.Q%mémoorthy ) - N.?LPatel )
h

Member (A) Vice Chairman
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Date

Office Report

Order

“}”)wa

|7 -t b

16.6.1994,

othen.
As t.heLle‘

o Member of

the Bencli is not available,
the -matier is adjourned

0...43~ 2251\ ..

PR TR LT

\
\
\
\
o

\

B

MEL 4&‘-’-&3 Kdﬂ

othens
As tnq[“ arned Member of
the B2 is not available,
the u}.\ur/s aaQourncd

to... I.l/-l. coom “0 .

For want of tin

 soe 0ne

(=

& RAMAMOORTHY
BREBER |A]

16 the matter is adjourned

te. .o 64y

V-

X, RAMAMOORTRY

MEMBER [A)

le!\.:

[y

Pty g

At the reguest of Mr.P.H;Pathak,

ad jour

(KoRam

d to 10.8.1994.

Sorthy)

Member (A)

ralt,

(N.B/Patel)
Vice Chairman
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Date Office kReport Order
10,8494 Time being over, aljourned to
14,10,1994,
of \
(VeRadhakrishnan) (N.B.Patel)
Memberx (A) Vice Chairman
aab
-y | Bick[1o#78 mote b . clioants'rsspondant
( aC’VOCr{L Mjuu J AR o b 81
124 5;“'
f?x ﬁf)(fﬁak”:hﬁm} 1?;7; Fag A LCT B
Viember (A) /
1.12.94 Adjourned to 27,1.1995 at the

joint request of the learned advocates,
as new Rules are stated to have been framed

having a bearing on the question involved,

0

7~ g N B
(K.Ramamoorthy ) (N.B. Patel )
Member (A)° Viceé Lhairman

p/ nprit




D.A.

174/93 |

‘ Date

Office Reyort

ORD®R

27-1-95

31.1,.95
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Reply tendered by Mr. Bhatt taken on

record.

Ad journed to 31.1,95 as Mr, Pathal
is not present,
' o \ \
(K,Ramamoorthy) (N.B4 Patel)
Member (A) Vice Ghairman
vtce.

Mr,Pathak seeks adjournment. Having
heard him and Mr. Bhatt, we find that there
is noWw no question of according any priority
to this case as Rules are framé@d for fixing

salary for the post of Data Entry Operator.

The only dispute now might be as to whether

the Rules have retrospective or prospective”
effect. The matter may therefore, be listeg

for final hearing in due course,

[

g
(K.Ramamoorthy) (N.B. |Patel)
Merber (A) Vice Chairman
VEC .




Date

Office ReyOrt

>

20 «1 0699

1.12099

X2xk
12+02.2000

4

vEc .

01612699

fﬁ%»:w

R

(PeCe Kannan)
Member (J)

o

this issue.

the issue.
(A.S.Sanghavi)
Member(J)

viC.

e
(Po Ce Kannan)
Member (J)

mb

Mr. Pathak presente

Mr. Pathak had prayed for an &gk
hdjournment as he is budy in the High @Court

Adjourned toO 02022000,

20.1041999.,

1!{1//

(VeRamakrishnan)
vice Chairman

Mrse Bhatt was

present earlier but not nowe Adjourned to

15

(Ve Ramakrisghnan)
Vice “Chairman

Mr. Pathak says that there is some
decision of the Lucknow Bench regarding
There may be other decision®
particularly iﬂ/ Banga lore Bench regarding

Ad journed to 12.1.2000.

(VeRamakr ishnan)
Vice Chairman

0

(Ve Ramakrishnan
Vice Chaiman



OOAO 17)4/93

a Fratera feoqoft ' q_W 4
DAYE OFFICE REPORT A " ORDER -

2= 2=2000

Time is prayed for on behalf of
Mr.R.PeBhatt. We find that reply state-
-ment filed by the then railway counsel

in the case of Asharam Mohandas Vs,

. 7 Ly §o oy Union of Indija & ors. is wrongly enclose:
ZpAy S
/ / .4
/ / s ,5H%R/WL with tiis Oeas presumbly because the
) 2, o
[C’LKW”) , e &
! . o 4 7, / counsel had given the O.A. no.194/93.
| Jive /. / “1/ CV& {
. 1P etV o Obviosuly this number is wrong. Registry
[V / ) Y % [
/ : LL e ' N
obteV 74 _ to locate the relevant file and link
//4’ A e /ﬂ*“w’ (”’VW/'
/(/Z“w ’ ﬁ

the reply statement there. Adjourned

| W
| 7

(AsSesangnavi) (V.Ramakrishnan)‘
Member (J) Vice Chairman
i
ss ‘
1 3 9800 Mr. Pathak has filed a leave

note€. Adjourned to 22.3.2000

: '\p
A ,
(A.S., Sanghavi) (V.Ramakrishnan)
Member (J) Vice Chairman

Pkn
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OFFICE REPORT

22.03.2000

11,05,2000

60762000

Member (J) Vice Chairman
b
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s &g also Mrse
1993 matter, call on

{PeCe Kannan) \VeRanakrishnan)

Adjmlrﬁetﬁ to 06 «07.2000,

A

(A ¢S «SANGHAVI)
MEMBER ((J)

M

(V. RAMAKRISHNAN)
VICE CHAIRMAN

MB

There is a leave note from
Mrs. Bhatt, Mr. pathak present.
Adjourned to 17.7,2000,

Y
(VeRamakrishy
Vice Chair

vtec.

TR AT— 0 5— 573 HTaaT/qgAstars/98—18-5-99—10,000

T




Fratera faoqey
OFFICE REPORT

17.7.,2000

178,2000

|

N\ T
N\ ¥

Mr .Pathak present. Mrs.Bhat. .o0v

present. Adjourned to 4.8.2000.

7N ) v
N~

(P.C.Kannan) (VeRamakrishnan)
Member (J) vice chairman

vtcoe

143 T A .y - g £~ g — A € see e
Mr Jfathak prays for time. Adjourne

to l'l? e8Be 2OQG ®

- |
{ 7 U 1 ity wama ler $ ahrns
iP.C.%annan) {V.Ramakrishna

Member (J)

At the

. £ N o PRTHL TRRE
f&;iueSt of Mx .,L”ﬁ;"bh@j_g\‘;.;

ajdjourned toO 11.3.2000,

D /l‘v

PR

(P.C.Kannan) a
Member (J) Vice

a }3)
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11.3.2000

22.9.2000

)

Q =
1) 98—195=99"

Mr.fathak present. Mrs.Bhatt is
not present today. To give one more
chance, ajjoxuned to 22.32,2000,

N

)
Pr Ay
(P.C.Kannan) {Vv.Ramakrishnan)
Member {(J) Vice Chairman

None for the parties., adjourned

to 28.9.2000,

| W
f ™ N— LAURV
(A.S.Sanghavi) (VveRamakrishnan)
Member (J) Vvice chairman
vtc.

MLs .Bhatt says that some amendment
have been made to the Recruitment Rules
and she would be filing an additional
statement to bringig4 them on record.

Adjourned to 19.10.2000.

“An k/v‘b

(P.C.Kannan) (Vv.rRamakrishnan)
Menber (J) Vice Chairman
vtc.

10,000
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This is 8 1993 matter and has 0 be disposed

of without further dclay . At the reqguest of both

counsel adjourned to 14.12.2000.

‘ "\5-’4
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AeSe3anghavi { A ;
: X e ﬂhc Vv ) .VORamchrJ_sbnana)

mRRer WY Vice Chairman

my

Mre Pathak is not presente Adjourned tO
2012001
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(PeCeKannan) (VeRamakrishnan)
Member (J) Vice chairman
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Oehe 174/93
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19.10.2000 |
' \ At the request of Mrs.Bhatt, adjourned to 14.11.0
. _
: ; ',\\. i
. (A.Se.Sanghavi) (VeRamakrish
. ‘ ~ nan)
: % Mewber(J) vice chairman
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'.11.20(00 | Ms, Bhatt not present, Adjourned to
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i | 28.11.2000,
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of late Shri J.M.Thakor, Advocate-
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CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH
0.A. 174/93
Date of Decision- 2¢ - 9 ~f0¢/
Joshi Alkeshkumar J. Petitioner(s)
& another
Mr. P.H Pathak Advocate for the Petitioner
Versus
Union of India & Ors Respondents ()
Mr.M.R.Bhatt & Co. Advocate tor the Respondents
- Mrs. Bhatt
CORAM:

1. Hon’ble Mr. V.Ramakrishnan, Vice Chairman.
2. Hon’ble Mr. A.S.Sanghavi, Judicial Member.

{ JUDGMENT
i

1. Whether Reporters of Local papers may be allowed to see the judgment?ye

(3]

. To be reterred to the Reporter or not? \«jr‘v

o

. Whether their Lordships wish to see the fair copy of the judgment?

A
\L/ 4. Whether it needs to be circulated to other Benches of the Tribunal? ~




1. Joshi Alkeshkumar J,
2, Association of Railway &
Post Employees
Through its Treasurer, R,C.Pathak
having office at X F-2 Alap Flats
Opps Anjali Theatre
Vasna Road, Ahmedabad-7, Applicants

Advocates Mr, P, H, Pathak

Versus

1. Union of India
Notice to be served through
Secretary
Central Board of Direct Taxes
Government of India
New Delhi- 110 001,

2, Director of Income Tax (Systems)
AIWAN-E-GHALIBE
Mata Sundri Lane
New Delhi-110 002,
3, Chief Commissioner (Admn)
& CIT Gujarate— I
Income Tax Navrangpura-
Ahmedabad- 9, Respondents

Advocates M,R.Bhatt & Company-
Mrs, Bhatt

JUDGEMENT
IN Dated g%~ L-Reol
0.A,./174/93

Per Hon'ble Mr, V., Ramakrishnans Vice Chairman:

The applicants whose names are given in
Annexure A have been recruited as Data Entry
Operators by the Income-tax Department in
various circles of Gujarat and they have

approached the Tribunal seeking a direction to



-3
the respondents that as they are graduates, they
should be given the higher pay scale of
R.1350-2200 instead of the scale of R,120C-2040

which was given tc them on their appointment,

- We have heard Mr, Pathak for the appli-

cants ané Mrs, Bhatt for the respondents,

3, As a part of computerisaticn in the
Income~tax Department, Government had sanctioned
a large number of posts of Data Entry Operators
in the pay scale of R,1200-2040. The Department
had framed Recruitment Rules (Income-tax Deptt..
Attached Subordinate Offices) Data Entry Opera-
tors & Recruitwent Rules 1987, As per these
rules, posts of Data Entry Operators (DEQ) were
to be filled up by direct recruitment and the
winimum educaticnal requirement was Graduate of
recognised University with knowledge of Data
Entry work, The rules also provided that they
carry the scale of ®,1200-2040, Subsequently

in July 1988 the essential qualificaticn was
reduced from that of Graduates to Matriculatioen,
It is stated that the present applicants applied
in response to the advertisement No., 30-A/88
(Annexure A-1) which fixed the last date of

receipt of applications as 8th August 1988, This

-



J -4

advertisement made it clear that the

minimum educaticnal qualification is Matricu-
lation with Training in Data Entry Operator
and the post carried the pay scale of

R:. 1200-2040., The applicants underwent the
selection process and were given appointment
and on their appointment7their pay was fixed
at the minimum of the scale of Rs,1200-2040.

The IVth Centrgl Pay Commission which had
submittdd its report in 1986 hdd recommended
that Government should examine and suggest
reorganisation of existing electromics data
processing posts and prescribe uniform pay
scales and designations, The Government
considered the recommendations through a
cormittee and the Ministry of Finance issued
an 0.M, dated 28,5.1989 prescribing five
grades for Data Entry Operators starting from
Grade A to Grade E, Grade,C D & E were
entirely promotional grades, Data Entry
Operator (DEO) Grade-A was the entry grade
with higher secondary education as minimum

qualification and carried a scale of R,1150-

1500, DEO Grade-E was alsoc entry grade for
i graduates with knowledge of Data Entry work

-~5




J 5.

and also promotional grade for Data Entry
Operator Grade-A, This 0.M, (copy %x at
Annexure A-3) advised the various departments
to tonform to this structure, Para 2 of this
0.M, reads as follows:e

% 2, All Ministries/Departments having
Electronic Data Processing Posts under their
administrative control will review the desig-
nation, pay scales and recruitment qualifica-
tion of their posts and revise the same in
consultation with their Financial Advisers to
the extent necessary as per pay structure indi-
cated in para 1 above, Where it is found
necessary a tc revise the pay scales of exist-
ing posts, notificaticn will be issued by
concerned Ministry/Department ané copy of
notification endorsed to Implementation Cell,
Department of Expenditure, The revised pay
scales will be operative from the date of
issue of notification by concerned Ministry/
Department,”

Pursuant to the 0,M, of Ministry of
Finance dated 28,5,29, the Revenue Department
revised the Recruitment Rules by a Notification
dated 11th May 1994 where they also prescribed
DEO Grade-A as Entry Grade for those who
possess 8th Standard educational qualification
with knowledge of data entry work with the
scale of gs,1150-1500, However, the person$who
were recruited on the basis of earlier advertise-

W ment which prescribed the minimum qualification
U

-.-6




G
as Matriculation and who were given the scale
of Rs.1200-2040 were permitted to draw pay in
that scale as personal tc them, The recruitment
rules also provides for DEQ Grade-B where the
minimum qualification was a Degree of a Recogni-
sed University with knowledge of Data Entry
Work, This grade was to be filled up 75% by
promotion from‘Grade-A{%hera Matriculates
could also have joined)and 25% by direct
recruitment and this carries a higher scale
of R, 1350-2200,

The department decided to extend the
scale of R, 1350-2200 to those who were recruited
prior to July 1988 when the minimum gqu educa-

y PR

tional qualification was with knowledge
of data entry work in lieu of the pay scale
of R.1200-204C as DEO Grade-B, However, the
circular dated 11th May 1994 (copy at Annexure B
alongwith further reply of the respondents of
January 1995) specifically provides in para 3
as follows:-
"3 It may please be ensured that no Data
Entry Operator, who was recruited from examina-
tion/test for which Matriculation was the
prescribed minimum qualificati on, (after amend-
ment of the Rules in July, 1988) is granted
the higher scale of rs,1350-2200, irrespective

of whether he might be possessing graduate
or higher qualifications at the time of appoint-

-7



h7-
ment, If any such person has been errcneocusly
granted pay scale of R,1350-2200 on the basis
that he was Graduate at the time of recruitment
though the prescribed minimum qualification
for the test at which he appeared was Matricu-
late, this mistake should be corrected immedia-
tely and such persons may be brought in the
scale of Rs.1200-2040,"

The present applicants contend that as
they are graduates they should be given the
higher scale of &,1350-2200, However, they have
not specifically challenged the provisions
of para 3 of the circular referred to above,

4, Mr, P.H.,Pathak for the aprlicant states

that it 1s not in dispute that applicants

are graduates, The Government have taken

a decision to allovw the higher scale of Rk.1350-

2200 to those direct recruits who are Graduates,

While the department has extended that scale

to those graduates who were recruited earlier

the same facility ought to have been given to

the present applicants, Mr, P.H,Pathak also ,
e

submits that is required is proficiency and

p speed for making key depressicns and the

applicants are doing the same work as others who

had been given the higher scale of p.1350-2200.

He also contends that in some other departments,

namely, the Census Department the Data Entry

Operators have been given the higher scale of

Rse 1350~-2200 and denial of the same to the present

-8
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applicants while extending it to some others
doing the same type of work would be discrimi-
natory and is in violation of Article 14 of the
Constitution, He also relies on the decision

of the Allahabad Bench of this Tribunal dated
10.12,92 while disposing of OA/389/91. He has
made available a typed copy of Judgement which
is taken on record, He says that the applicants
are therefore entitled to the higher pay scale
and denial of the same woulé@ be arbitrary and

would amount to discrimination,

Se Mrs. Bhatt for the respondents opposes
the O.A, She submits that the case of the
applicants cannot be equated with those who had
been recruited when the minimum educatiocnal
qualification was graduation. The Government
after careful consideration had decided to
introduce two separate entry scales one for
those who are Matriculates or 8th Standard
passed and another for those where the minimum
qualification required is Graduation, The
applicants had responded to the advertisement
where the minimum qualification was clearly
laid down as Matriculation, The pay scales

also were broughtcout in the advertisement

-9
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and the same was given to them on their
appointwent, The p;y scale of ms.1200-2040 -
is higher than t&ﬁzfscale prescribed in

the Recruitment Rules for DEQ Grade- A but
as the applicants had been offered the higher
scale of R, 1200-2040 earlier they have been
allowed to retain the same as personal

te them, They cannot compare their position
with those who are recruited prior to the
amendment to the Recruitment Rules when the
minimum efucational qualification was
graduation, They had competed with non-
graduates amd who might have been abscrbed,
as D,E,Cs, As the entry grade for non-
graduates is not Rs,1350-2200, the applicants
are not entitled to the same, Mrs, Bhatt
also does not agree that other Government
departments have all given the higher

scale of r,1350-2200 to all graduates includ-
ing those who had completed at the time when
the minimum educational qualification was
Matriculation, The applicants have not
brought out specific instances which are

identical to the present O0,A, She also

-=10
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argues that the decision of the Allahabad

Bench will not assist the present applicants,

6, We have considered the contentions of

both sides,

7. The main ground urged in support of the
0.A, is that the refusal to give the scale of
Rs,1350-2200 amounts to discrimination, It is
stated that the DEOs who are recruited earlie
in the preceding year when the minimum quali-
fication was graduation with the knowledge 6f
data entry work were given the higher scale
and they do the same work as the present
applicants who are also graduates, It is also
contended that what is essential is the speed}
in making key depressicns and nct the ‘
academic educational qualification. It is
stated that the present applicants continued,%
toc do the same work as those who Q;:qfecruiéi
ed in the preceding year, It is also submitteé
that in some other departments of the Govt,
such as Census Organisation, all Data

Entry Operators have been given the scale of

Rs,1350-2200, There is alsc reliance on the
decision dated 10.,12,92 of the Allahabad
Bench in the case of Shivanand Pathak & Ors,

vs. Union of India in OA/389 of 1991,.

-1l
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8. The contention that the action of the
respondents is discriminatory does not have much
substance, The present applicants had appeared
in response to the advertisement which made it
clear that the minimum educational qualifica-
tion was Matriculation with knowledge of Data
Entry work and they were informed that the
pay scale was p,1200-2080, The last date for
receipt of application was 8,8,1988 and the
rules were amended in July 1988 reducing the
educational qualification to that of Matricu-
lation, It is very likely that a number of
Matriculates would have applied in response to
advertisement and the applicants woulé have
competed alongwith them and got themselves
selected, Even though they are graduates they
cannot compare themselves with the candidates
of the preceding recruitment when the minimum
qualification was laid down as graduation
with knowledge of data entry work, It is
open to the department to prescribe the
qualification and to amend the same when
required, It is also open to Government to
allow a better pay scale for posts where
essential

e the/minimum qualification is higher and such

an approach is not discriminatory and does not

offend Article 14, The present applicants

-~12
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cannot therefore compare themselves with those
who had applied when the minimum educational
requirement was graduation and not Matriculation,
It has been argued that what was important was
the speed in making key depressions and not the
academic qualification and that it would be
discriminatory to prescribe different pay scales
for different grades, So far as this aspect is
concerned we note that pursuant to the recommen-
dations of the Fourth Central Pay Commissioh,

an expert body had gone into this question and
suggested rationalisation of pay scales of
Electronics data processing posts, It had
prescribed two different entry grades namely
Grade-A in the scale of ®s.1150-1500 where the
minimum qualification was Higher Secondary with
knowledge of data entry work and also Grade-B

to be filled up partly by promotion and partly
by direct recruitment, For DEQ Grade-B the
minimum qualification was Graduation with
knowledge of data entry work and it was alloted
a higher pay scale of Rrs,1350-2200, The
applicants may be graduates but they had competed
at a time when the minimum qualification laid
down was Matriculation and they cannot claim
the higher scale of DEO Grade-B, Whatever

may be the assessment of the applicants with

--13
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regard to the nature of work, the fact remains
that an expert body had gone into this question
and the pay scales in this category were ration-
alised in respect of the various departments of
the Central Government and the same was communi-
cated by the Mianistry of Finance 0.,M, dated
28.9.1989. It is not for the Tribunal or for
the applicants to substitute their opinion for
that of the Government in this regard, When the
applicants had competed with Matriculates they
should be taken to have been absorbed in the
lower grade of DEO Grade-A and not in that of
DEO Grade-B where the minimum qualification
was fixed as Graduates, The fact that the
applicants are graduates would not alter that
position, To concede to their demand that they
should be given higher pay scale of Rs,1350-2200
solely on the ground that they are graduates
would result in a situation where differential
treatment would be meted out to persons appoint-
ed on the basis of the same recruitment namely
those who had responded to the advertisement
No. 30-A-88, To give the present applicants
the higher pay scale while denying the same
to those who had succeded and had been appointed
on the basis of the same recruitment but who

are not graduates would be grossly discrimina-

--14
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tory. The present applicants were informed
clearly that they were appointed in the scale
of 1.1200-2040 and even after restructuring of
the cadre by prescribing the scale of rs,1150-
1500 to DEO Grade-A they have been allowed to
retain their pay in the higher pay scale of

Rs« 1200-2040,

It has also been stated that some other
departments of the Government of India have
alloted higher pay scales to DEO, We have not
been informed as to the minimum educational
qualification prescribed for such cases and
the nature of work say in Census Department
vis-a-vis Income-tax Department, We also note
that in the context of the 0.M, dated 28,9.1989
there is no basis for a presumption that all
the DEOs have been given higher pay scale by
all other departments except Income-tax Deptt,
In the absence of any material to substantiate

this contention, we do not accept the same,

9, We also hold that the judgement relied
upon by Mr, Pathak is not of much assikaxse
assistance to the applicants, From a copy of
the judgement of the Allahabad Bench in the
case of Shivanand pathak and Ors vs, Union of
India & Ors, in 0A/389/1991 decided on

-=-15
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20.12,1992, we find that the Tribunal had noted
that the claimg of the petitioners therein for
higher pay scale of R,1350-2200 was allowed

by the department itself but only w.,e.,f, 11.9.89.

The Tribunal held that there was no justifica-

tion for fixing such cut-off date and have

4

directed them to grant that scale w.,e.f, f&/
from which

1.1.86 which is the date / the Fourth Pay
Commission's recommendations were implemented,
In the present case, the issue involved is

not the cut-off date but admissibility of the
higher scale itself and as such the decision
of the Allahabad Bench of this Tribunal is

clearly distinguishable,

10. In the light of the foregoing discussion,
weik hold that there is no merit in the 0,A,
and we dismiss the same with no orders as

to costs,

o —ra—1 : //Zy-) ‘
A Ot
(A,.S.Sanghavi) (V.Ramakrishnan)
Member (J) Vice Chairman

pmr
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Y IN THE HIGH COURT OF GUJARAT AT AHMEDABAD AUTHEN“\'

PECIAL CIVIL APPLICATION No 9586 of 2001

(3]

For Approval and Signature: J \
7

HON'BLE MR.JUSTICE R.K.ABICHANDANI 5
and
HON'BLE MR.JUSTICE K.M.MEHTA Q’)\ |~

- - ha spapren en Spa Sapapmer amp
7.0 be raferra R weraves v
b 30 P8 THISTIRG D 8§ o4

3, Whether Thair fordships wish ¢

¢f the judgement’

4. Whsther thiz case ipvoivas 2
of iaw as o the intsrpr

AL 1ndla, 193¢ Of any UIder Ra

JO

‘5, Whather it is to De circuiarsd ¢

Hagistrata/Magisirares,

3 ot TS s Ml st (BN
nAn aunal Py
YOG/ JUaCes , IrIunal/Tripunaisg!

NTGANT INDRAVADAN DAVE
Versus
UNION OF INDIA

Appearance: . S
1. Special Civil Application No. 9586 of 2001
: ‘MR SHALIN N MEHTA for Petitioner No. 1-33
M3 MONA M.BHATT for MANISH R BRHATT for Respondent No. 1-3
Mk BB NAIK for Respondent No. 1-3

CORAM : HON'BLE MR.JUSTICF R.K.ABICHANDANI
and
HON'BLE MR.JUSTICE K.M.MEH.A

Date of decision: 14/10/2003
ORAL JUDGEMENTS——
{Per : HON'RLE MR.JUSTICE K.M.MEHTA)

4 The petitioners have filed this petition under

Articles 226 and 227 of the Constitution of 1India,
challenéiﬁ? the Jjudgment and order dated 28th February,
2001, passed bv the Central Administrative Tribunal,
Ahmedabad Bench {hereinafter referred to as 'the
tribunal') in Original Application No.,174 of 1993 filed

by one Shri A.J.Joshi & Others, dismissing their
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‘dapplication in which they had c¢laimed that being

graduates thev - were entitled to the pay-scale of
Rs.1350-2200 instead of Rs.1200-2040 which was given to

them on their appointment as Data Entry Opérators.

e The facts giving rise to this petition are as
under:
21 All the petitioners are working as Data Entry

Operators in the Income Tax Department. The petitioners
are Graduates. In the vyear 1987[ the Income Tax

Department had framed the 1Income ' Tax (Attached and

o

Subordinate Officesg) Data - Entry Operators Recruitment

Rules, 1987 (hereinafter referred to as 'the said -

Rules'). As per said Rules, the post of Data Entry
Operators was to be filled in by direct recruitment and
the minimum qualification for appointment to the said
post was a Bachelor's Degree from a recognised university
with knowledye of data entry work. The pay-scale
prescribed for such Data Entry Operator appointed under
the Recruitment Rulesg, 1987 was Ks.1200-2040.

2.2 It is the «case of the petitioners that the

educational qualification was modified by the amended
rules called "Income Tax Department (Attached &

Subordinate Offices) Data Entry Operators' Recruitment

(Amendment )} Rules, 1988 ( in short "the amendment Rules,

1988"). The said amendment vules were published in the

official wvazette on 13.8.1988. By the amendment rules,
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the minimum educational qualification required for
appointment to the post of Data Entry Operator was

reduced from "Graduate" tO "Matriculation".

2.3 In view of the aforesaid amendment , an
advertisement No.30-A/858 was published by the Central
Employment Fxchange, Ministrvy of Labour (DGE&T) 'on
25.7.88 for filling up 347 vacancies arising in the post
of Data Entry Operators. The essential qualification
mentioned in the said advertisement for eligibhility was
(1) Matriculation, (2) Training in data entry operation

and (3) speed of not 1less than 8900 key depressions

(without mistake). The pay scale prescribed in the said

" advertisement for the post of Data Entry Operator was

Rs.1200-2040.

2.4 pursuant to the aforesaid advertisement, all the
petitioners had applied and their applications were
received by respondent No.l on or about 8th August, 1988.
The petitioners state that all of them were holding a
ﬁachelor's Degree though the advertisement dated 25.7.88
prescribed minimum gqualification as Matriculation for
eligibility. The petitioners state that aftef a regular
selection process, they were appoint=d to the post of

Data Entry Operator in the month of Februvary, 1989.

2459 The petitioners state that the Government of
India, Ministry of Finance, Department of Revenue, Income
Tax Department issued a Notification dated 11.5.94,
superseding the Inccime Tax Department (Attached and

gubordinate Oifices) Data Entry Operators Recruitment
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: . Rules, 1987 and framing the Income Tax Department Data

Entry Operators Recruitment Rules, 1994. The said rules
provided for five grades of Data Entry Operators from 'A'

to 'E'. Data Entry Operator Grade 'A' was made the entry

grade with Higher Secondary Education as the minimum

qualification and carrying the pay scale of Rs.1150-1500.
Data Entry Operator Grade 'B' was bhoth the. entfy grade
for Graduates with knowledge of data entry work and the
promotional grade for Data Entry Operators Grade 'A'
carrying pay-scale of Rs.1350-2200. The appointment to
thé post of Data Entry Operator Grade 'B' was to be made
75% by promotion from amonust the Data Entry Operators
Grade 'A' and 25% by direct iecruitment from amongst
Graduates with knowledge of data entry work.

2.6 It is the case of t;e petitioners that on 11.5.94

a letter was addressed by the Deputy Secretary,

,Government of India to all Chief-Commissioners of Income -

Tax, all Director Generals of Income Tax and the
Commissioners of Income Tax in respect of restructuring
of the cadre of Data Entrv Operators in the Income Tax
Department. It was stated in para 2 of the said letter
that the new pay-scale of Rs.1350-2200 of Data Entry
Operator Grade 'B' would be extended to all Data Entry
Operators recruited prior to July 1988 when tﬁe minimum
educational gqualification was "Graduate" under the Income
Tax Department (Attached and Subordinate Offices) Data
Entry Operators Recruitment Rules, 1987. Sucﬁ DEOs were
to be designated as DEOs Grade 'B' and to be ;placed in
the pay-scale of Rs.1350-2200 w.e.f. 22.12.93. However,

I
it was stated in para 3 of the said letter dated 11.5.94
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that DEOs who were recruited at a time when
"Matriculation" was the prescribed minimum qualification

(after amendment of the Recruitment Rules in July, _1988)

“would not be granted the higher pay scale of Rs.1350-22G0

irrespective of whether they wvere possessing a Bachelor's

Degree or higher qualifications at the time of

appointmént.
2.7 Being aggrieved and dissatisfied with the said
action, the petitioners filed Original Application

No.174/93 before the <Central Administrative Tribunal,
Ahmedabad Bench. It is the case of the petitioners that

as per para 3 of the letter dated 11.5.94, the

" petitioners were specifically excluded from the benefit

of the higher pay-scale of Rs.1350-2200 even though they
were Graduates when they were appointed and would
therefore fall in the category of Déta Entry Operator
Gfade 'B' after restructuring of the cadre of Data Entry

Operators pursuant to the Recruitment Rules, 1994,

2.8 The petitioners had also produced certain

documents before the Tribunal. Before the Tribunal, the
department contested the application by filing an

affidavit-in-reply.

2.9 The Tribunal by its Jjudgment and nrder dated
28.2.260i1 held that when the épplicants had competed
with Matriculates (eventhough they were graduates) they
should be taken to have been absorbed in the lower grade
of DEC Grade 'A' and not in that of DEO Grade 'B' for

which the minimum gqualification was fixed as "Graduates";
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%he fact that the applicants are graduates would not
alter that position. Tﬁe Tr;bunal further held that if
the demand of the applicants be accepted nﬁmely lﬁigﬁéfl
pay scale of Rs.1350-2200 Dbe given on the éround thatl
they are graduates would. result in a situation where
' _ differential treatment would be meted out to theb
candidates appointed on the‘basis of the same recruitment
namely those who had responded to the advertisement No.30
- A/88. The Tribunal further held that if the present
applicants are ‘given the higher pay scale while denying

.the same to those who had succeeded and had been

‘ appointed on the basis of the same recruitment but who

are not graduates that would be grossly discriminatory.

i
]

The Tribunal, therefofe, rejeéted the application.

3. Mr.Shalin Mehta, the learned advocate for the

petitioners has relied upon the judgment of the Central

—e—

QATION BANFORMATICS CENTRE

Administrative fribunal, Hyderabad, in Original
Application No.170 of 1995 decided on 9.12.1997 which was
rendered in the context of identical facts. The Tribunal
after considering the facts and circumstances of the case
and after referring to the Article 39(d) and Article 14
: of the Constitution of India and after referring- to the
ﬂn; judgments of the Hon'ble Apex Court in the case of
% N.T.Devin Katti Vs. Karanataka Public Service Commission
and others reported in 1992(2)SLR page 378, P.Ganeswar
Rao and others Vvs. gtate of Andhra Pradesh and others
‘reported in 1988 (4) SLK page 548, observed on page 12 as

under:

i
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w . In view of the princ}ples annunciated in the
cases referred to above the only conclusion that
can be drawn is that the applicants were
appointed as DEOs on the basis of the Rules that
were in existence prior to 23.7.88 or 13.8.88,
that means that the applicants were appointed as
DEOs wherein the minimum educational
qualification required, was a bachelor's degree

in any of thé discipline. The contention of the

Respcndents in this behalf cannot be accepted.”

Then on page 13 it has bheen observed as under:

11t
.

allocation of posts of DEOs Gr.A & B to Hyderabad
Region is not material. The gquestion is whether
the applicants can be treated as having recruited
against graduation qualification or matriculation
qualification. - As already obsefved, even though

the amended Rules 1988 were not in operation the

'Respondents advertised the notification

dt.23.7.88 the educational qualification for the
post of DEO as matriculation. The amended Rules
1988 came into force on 13,8.1988. In that view
of the matter we have formed an opinion that the

applicants were appointed as DEOS ~again$t the

graduation gqualification."

In our humble view the question of
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371 It was also observed that applicants in thét case
were also Graduates and, therefore, the Tribunél held
that they were recruited az DEO against the graduation
qualification and ultimately the Tribunal granted the

following reliefs:

"(i) The applicants shall be deemed to have been

appointed as DEOs as against Graduation
qualification under the un-amended Rules, which

were in existence earlier to 13.8.78.

(ii) The applicants are to be fitted. notionally

in the scale of pay of Rs.1350-2200 in accordance
with the rationalisation of posts Dt.11.9.89
(Annexure-6) from the dates of their appointment

" to the post.

(iii) The applicants shall be entitled to the

monetary benefits only from 2.2.1995."

3:2 Being aggrieved and dissatisfied with the said
judgment, the department filed a Writ Petition being
No.9305 of 1998 before the Division Bench of the Andhra
Pradesh High Court. - The Division Bench of the Andhra
Pradesh High Court {(Coram: Chief Justice S.RB.Sinha (as

His Lordship then was) and Justice 5.R.Nayak) observed in

paras 8 and 9 of the judgment as under:

"para.8 The doctrines of equal pay for equal work
and the parity in posts are different concepts.

There cannot he any doubt whatsoever that grant

i

e
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of a different scale of pay either on the basis
=0 qualificatibn, experience, the nature of the
job and other relevant factors is permissible in
law. In the instant case, however, the
respondents have been performing the same job.
They had the same qualification. In that
situation the only question which arises for
consideration 1is as to whether they «can be
differentl& treated having regard to the .fact
that in the advertisement, cocntrary to the

existing rules, it was notified that minimum

qualification would be matriculation.

"para.9 Article 39(d) of the Constitution of
India, having regard to the various decisions of
the apex court, must_4be_read in juxtapoéition
with Article 14 thereof. As in the instant case
at no point of time the respondents were treated
differently with those other data entry
"operators. There 1is no dispute with the fact
that the respondent Nos.2 to.4 herein possess the
same educational qualifications as that of the
data entry operators Grade B. . To treat them
differently in the matter of graﬂt of scale of
pay and/or placing them in a lower category as a
result whereof the posts held by them are made
feeder posts for promotion tn category B of data
entry operators, having regar¢ to the peculiar
facts and circumstances in our opinion, would not
be justified. The rules as were existing at the

relevant point of time provided for the minimum

v
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6 educational qualification of the data entry
operator to be graduate. The respondents
fulfillied the said criteria. The rules stood

amended only with effect from 13.8.1988 when the

selection process had already begun. It is now a
well settled principle of law that the rules
which are existing at the point of time -when
selection process began would apply and not the
amended rules by reason whereof minimﬁm
qualification.prescribed became different. The

relevant rules being in the nature of subordinate

legislation would apply prospectively."

3.3 Ultimately the Division Bench of the Andhra
Pradesh High Court dismissed the writ petition filed by

the department.

4. The differentiation which 1is sought to be made
between the graduate Data Entry Operators appointed prior
to the amendment in the ;ules by lqwering the eligibility
criterion to matriculate from graduation and those
appointed thereafter has —no reasonable nexus with-the—  —
object sought to be achieved by creating Grade 'B' and

given higher pay-scale of Rs.1300-2200 to the DEOs having

higher educational qualification of graduation.

5. The graduate Data Entry Operators whether
‘recruited prior to or after the amendment in - the said
Recruitment Rules stood on the same footing and belonged
to the same cadre, doing similar work, and, giving of \

lower  pay scale to those Graduates who were appointed ' — " ——
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after 13th August, 1988, would bhe an inviduous
discrimination against them, when identically qualified
.persons in the same cadre were given the higher pay-scale
of Rs.1350-2200 on restructuring the services into .five
groups and Dby putting them in Grade 'B'. The very
purpose of giving the higher pay-scale to Grade 'B' Data
Entry Operators was to give a higher pay-scale on the
basis of their being‘ graduates. Therefore, similar

benefit ought to be given to those graduates who were

recruited as Data Entry --Operators __even after _the @

amendment in the rules.

6. We are told by the learned counsel appearing for

" the revenue that the Central Board of Direct Taxes have

accepted the decision of the Andhra Pradesh High Court
confirming the decision of Central Administrative
Tribunal, Hyderabad, by which those who were appointed
after the amendment in the Recruitment Rules on 13th
August, 1988, were directed to be given the higher
pay-scale of Rs.1350-2200 appliqable to Grade 'B' DEOs.
Even the petitioners, who were appointed after 13th
August, 1988, stood on the sahe footing as those who were
given such benefits by the Central Administrative
Tribunal, Hyvderabad, as confirmed by fhe High Court of
andhra Pradesh, which deciéions are accepted by the
Central Board of Direct TaxXes as stated by the learned
counsel for the revenue. It is also wointed out to us by
the learned counsel that the Government of Tndia,
Ministry of Finance, Department of Revenue, Central Board
of Direct Taxes, hav: issued instructions on 4th

September, 2003, to all the Chief Commissioners of Income
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St fé&, agreeing to extend the benefit of the order of
Central Administrative Tribunal, Principal Bench passed
on 29.9.2002 to all identically placed Data Entry

Operators Grade 'B' working in the Income Tax Department.

It is clear from the stand taken by the CBDT by accepting

t the deeision of the Andhra Pradesh High Court and also
from the tenor of the communication dated 4th September,
2003, that the whole idea is to extend the benefit of
higher pay-scale of Rs.1350-2200 to all the graduate Data
Entry Operators, irrespective of whether they " were
éppointed prior to the amendment or after'the amendment
E of the rules. The learned counsel for the petitioners

therefore states that since the CBDT has now accepted the

N

decision of the Andhra Pradesh High Coust of giving the
higher pay-scale of Rs.1300-2200 1in respect of the
identically situated graduate DEOs who were appointed
after the amendment Rules, 1388, the petitioners seek
permission to. withdraw this petition at this stage.

Permission is granted. Since the benefit of the higher

—

payscale Grade 'B' is already agreed to be given by the

CBDT to the graduate DEO's app01nted arter the amended
Py wa——
rules, 1988, 1t is understood thar 31m11ar beneflt w1ll

/
\ be extended also to the petlrlonere The petition 1is
e i e———
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permitted to be withdrawn subject to the aforesgaid
 ~f

observations. Rule is discharged with no order as to

"cots. Liberty to move in case of any difficulty.

sl 1~

(R.K. Abichandani, J.)
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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION No. 9586 of 2001
For Approval and Signature:

HONOURABLE MR.JUSTICE M.S.SHAH q [/
AND ®

St
HONOURABLE MR.JUSTICE H.B.ANTANI ' {/

1 Whether Reporters of Local Papers may be allowed to see
the judgment? il

2 To be referred to the Reporter or not?

3 Whether Their Lordships wish to see the fair copy of the
judgment?

4 Whether this case involves a substantial question of law N
as to the interpretation of the Constitution of India, 1950
or any Order made thereunder?

5 Whether it is to be circulated to the Civil Judge?

DIGANT INDRAVADAN DAVE AND OTHERS - Petitioners
Versus

Appearance :
MR SHALIN N MEHTA for the Petitioners.
MS MAUNA BHATT for the Respondents. |

CORAM : HONOURABLE MR.JUSTICE M.S.SHAH

and

HONOURABLE MR.JUSTICE H.B.ANTANI

Date : 11/05/2007 -
CAV JUDGMENT

(Per : HONOURABLE MR.JUSTICE H.B.ANTANI)




SCA/9586/2001 2/10 JUDGMENT

-

1. The petitioners have preferred the present petition
under Articles 226 and 227 of the Constitution of India challenging
the judgment dated 28-02-2001 passed by the Central
Administrative Tribunal, Mad Bench, Ahmedabad in Original

Application No. 174 of 1993 whereby the Original Application was
dismissed a’nvd the petitioners were denied the pay-scale of Rs. 1350
_ 2200 of Data Entry Operaters (“DEO”, for short) Grade-B from
September 1989.

2. "The petitioners are working as DEO in the Income Tax
Department. They are Graduates and appointed as DEO in
pursuance of the advertisement bearing No. 30-A/88 dated 25-07-
1988 published by the Central Employment Exchange, Ministry of
Labour. Original Application No. 174 of 1993 was preferred by two
applicants, namely, Alkesh Joshi, who is petitioner No. 29 in the
present petition, and the Association of Railway and Post
Employees. Since Original Application No. 174 of 1993 was
preferred by the Association of Railway ahd Post employees on
behalf of all the petitioners, they have got the /ocus standi to prefer

the present petition in their individual names.

The Income Tax Department had framed the Income
Tax Department (Attached And Subordinate Offices) Data Entry
Operators Recruitment Rules, 1987. As per these Recruitment
Rules, the post of DEO was required to be filled up by direct

recruitment and the minimum qualification for appointment to the

- said post was Bachelors Degree from a recognized university with

the knowledge of data entry work. The pay-scale prescribed for
Data Entry Operator was Rs. 1200 - 2040. It is submitted that
since there was non-availability of Graduates for appointment to the
post of DEOs, respondent No. 1 amended the Recruitment Rules of
1987 on 22-07-1988 and the minimum educational qualification

which was required for appointment to the post of DEO was
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reduced from “Graduate” to “Matriculation”.

The advertisement was issued bearing No. 30-A-88 on
25-07-1988 by Central Employment Exchange, Ministry of Labour
for filling up on 347 vacancies in the post of DEOs. The essential
qualification which was mentioned in the advertisement for the
eligibility was:- (i) Matriculation; (ii) Training in different Data
Entry Operation; and (iii) Speed of not less than 8900 Key

Depressions (without mistake). The pay-scale which was:

prescribed in the said advertisement for the post of DEO was Rs.
1200 - 2040. The last date for receipt of the application was
mentioned as 08-08-1988.- The petitioners had applied to the post
of DEO in pursuance of the advertisement dated 25-07-1988. It is
further submitted that all the petitioners were holding Bachelor's
Degree though the . advertisement dated 25-07-1988 prescribed

minimum qualification as Matriculation for the eligibility. After the

regular selection process was completed, the petitioners were

appointed to the post of DEO in the month of February 1989.

The Office Memorandum dated 28-08-1989 was issued
by the Ministry of Finance whereby 5 Grades for DEO, starting
from A to E was prescribed. The Grades C, D & E were entirely
promotional grades. DIC Grade-A was the Entry Grade with
Higher Secondary Education as the minimum qualification carrying
pay-scale of Rs. 1150 - 1500. DEO Grade-B was also an Entry
Grade for the Graduates with knowledge of data entry and
promotional grade for DEO Grade-A. Subsequently, the
Government of India in the Ministry of Finaﬁce issued another
Notification dated 11-05-1994 which superseded the DEOs
Recruitment Rules 1987 and subsequently, Income Tax Data Entry
Operators Recruitment Rules, 1994 were framed. The said Rules
also provided for 5 Grades of DEO from A to E.
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It is submitted that on 11-05-1994, the Deputy
Secretary, Government of India addressed letter to all the Chief
Commissioners of Income Tax with regard to restructuring of the
cadre of DEOs in the Income Tax Department and it was staté'd‘in
the said letter that new pay-scale of Rs. 1350 — 2200 of DEO Grade
B would also be extended to all the DEOs recruited prior to July
1988 when the minimum educational qualification was “Graduate”
under the Income Tax Department, DEO Recruitment Rules, 1987.
Thus, the DEOs were to be designated as DEO Grade B and to be
placed in the pay-scale of Rs. 1350 — 2200 wef 22-12-1993. It Was
~ further stated in the said letter dated 11-05-1994 that the DEOs,
who were recruited at a time when “Matriculation” was  the
prescribed minimum qualification, would not be granted the higher
pay-scale of Rs. 1350 - 2200 irrespective of the fact that whether
-they were possessing a Bachelor's Degree or a higher qualification
at the time of appointment. The petitioners were appointed éfter
the amendment of the Recruitment Rules, 1987 when the minimum
qualification for the appointment to the post of DEO was broﬁght
down from “Graduate” to “Matriculation.” Thus, as per the said
letter dated 11-05-1994, the petitioners were specifically excluded
from the benefit of higher pay-scale on Rs. 1350 - 2200 though they
were Graduates and would fall in the category of DEO Grade-B

after restructuring of the cadre of DEOs in pursuance of the
Recruitment Rules 1994, :

The denial of respondent No. 1 to grant the petitioners
higher pay-scale of Rs. 1350 — 2200 of DEOs Grade-B from the date

of appointment came to be challenged by the petitioners by

preferring Original Application No. 174 of 1993. The Central.

Administrative Tribunal.,'by order dated 28-02-2001 dismissed the
Original Application. Thereafter, aggrieved by the said order, the
petitioners preferred the present petition whérein' the matter came

up before the Division Bench of this Court (Coram: R. K.

o RIS NS R ST "
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v, : |
| ‘ Abichandani & K. M. Mehtfa, JJ.) and by order dated 14-10-2003, the

following observations were made in para-6 of the order:

“We are told by the learned counsel appearing for the
revenue that the Central Board of Direct Taxes have
accepted the decision of the Andhra Pradesh High Court
confirming the decision of the Central Administrative
Tribunal, Hyderabad, by which those who were
appointed after the amendment in the Recruitment
Rules on 13™ August, 1988, were directed to be given
the higher pay-scale of Rs. 1350-2200 applicable to
Grade 'B' DEOs. Even the petitioners, who were
appointed after 13™ August, 1988, stood on the same
footing as those who were given such benefits by the
Central Administrative Tribunal, Hyderabad, as
confirmed by the High Court of Andhra Pradesh, which
decisions are accepted by the Central Board of Direct
Taxes as stated by the learned counsel for the revenue.
It is also pointed out to us by the learned counsel that
the Government of India, Ministry of Finance,
Department of Revenue, Central Board of Direct Taxes,
have issued instructions on 4% September, 2003, to all
the Chief Commissioners of Income Tax, agreeing to
extend the benefit of the order of Central Administrative
Tribunal, Principal Bench passed on 29.9.2002 to all
identically placed Data Entry Operators Grade 'B'
working in the Income Tax Department. It is clear from
the stand taken by the CBDT by accepting the decision
of the Andhra Pradesh High Court and also from the
tenor of the communication dated 4" September, 2003,
that the whole idea is to extend the benefit of higher
pay-scale of Rs. 1350 - 2200 to all the graduate Data
Entry Operators, irrespective of whether they were
appointed prior to the amendment or after the
amendment of the rules. The learned counsel for the
petitioners therefore states that since the CBDT has
now accepted the decision of the Andhra Pradesh High
Court of giving the higher pay-scale of Rs. 1350 - 2200
in respect of the identically situated graduate DEOs
who were appointed after the amendment Rules, 1988,
the petitioners seek permission to withdraw this
petition at this stage. Permission is granted. Since the
benefit of the higher pay-scale Grade 'B' is already
agreed to be given by the CBDT to the graduate DEQO's
appointed after the amended rules, 1988, it is
understood that similar benefit will be extended also to
the petitioners. The petition is permitted to be
withdrawn subject to the aforesaid observations. Rule
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e ‘
is discharged with no order as to costs. Liberty to move
in case of any difficulty.”

However, as the benefit of the higher grade was not
given to the petitioners by respondent No.1, the petitioners were
constrained to approach the Court for reviving the earlier petition
which was withdrawn by them and the petition came to be revived
by order dated 18-06-2004.

2. Mr. Shalin Mehta, learned Advocate for the petitioners,
submitted that in view of the advertisement issued by the Central
Employment Exchange, Ministry of Labour, New Delhi bearing No.
30-A/88, the minimum qualification for DEOs was reduced from
Graduation to Matriculation. The learned Advocate submitted that
even in view of the decision rendered by the Andhra Pradesh High
Court, confirming the- decision of the Central Administrative
Tribunal, Hyderabad, the petitioners be also given the higher pay-
scale of Rs. 1350 - 2200 as applicable to Grade-B DEOs. It is
further submitted by the learned Advocate that since the
petitioners, who were appointed after 13" August, 1988 stood on
the same footing, as those who had been given such benefits by the
Central Administrative Tribunal, Hyderabad, which was confirmed
by the Andhra Pradesh High Court and the decision was accepted
by the Central Board of Direct Taxes, the petitioners also ought to
have been given such benefit. The learned Advocate also placed
reliance on the subsequent decisions rendered by the Central
Administrative Tribunal, Ernakulam Bench passed in Original
Application No. 204 of 2001 on 25-10-2002, which was in respect of
giving the higher pay-scale to the DEO Gradz-B. The order passed
by Central Administrative Tribunal was confirmed by High Court of
Kerala in WP (C) No. 12074 of 2004 (S) decided on 26-05-2005.
The matter, thereafter, went right up to the Hon'ble Supreme Court
- where the Hon'ble Supreme Court, ultimately, dismissed the appeal
preferred by the Commissioner of Income Tax and Others. The

L
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Hon'ble Apex (%Eourt, thus, confirmed the order passed by the High
Court of Kerala at Ernakulam which confirmed the order passed by
the Central Administrative Tribunal at Ernakulam. In view of the
aforesaid ruling given by the Hon'ble Apex Court, the petitioners
cannot be denied the higher pay-scale in the grade of Rs. 1350 -
2200 as they are identically situated with other employees. Thus,
the learned Advocate submitted that the petitioners who are
similarly situated cannot be given dissimilar treatment by
respondent No. 1 and the petition, in view of the aforesaid facts and

circumstances, requires to be allowed.

3 As against the-aforesaid submission, Ms. Maun,éif"Bhatt,
learned Advocate representing the respondents, vehéihently
submitted that the petitioner No. 29 Alkesh Joshi and Association of
Railway and Post Employee had filed Original Application No. 174
of 1993 before the Ahmedabad Bench. 32 other petitioners who are
joined in the present petition had not preferred the Original
Application before the Ahmedabad Bench and, therefo}.e, 32
petitioners cannot agitate the issue which was not agitated by them
before the Central Administrative Tribunal, Ahmedabad and,
therefore, on this preliminary ground, the petition deservgs .to be
dismissed. ~The learned Advocate further submitted that the
principle of equal pay for equal work is only applicable to the
employees who are similarly situated and forming the same class.
Even assuming without admitting that benefits of higher pay-scale
are extended to the petitioners, then there will be a discrimination
amongst the DEOs who are appointed on the basis of same
advertisement and it is likely to open avenues for further litigation.
That the judgment of the Andhra Pradesh High Court on wlrnch the

reliance is placed by the learned Advocate for the petitioner is

distinguishable on the facts, as in that case, it has been observed ‘

that the amendment in the Recruitment Rules to the grade of DEOs

came into force from 13-08—1988.' As against that in the present

/
AN
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Hon'ble Apex Court, thus, confirmed the order passed by the High

Court of Kerala at Ernakulam which‘ confirmed the order passed by
the Central Administrative Tribunal at Ernakulam. In view of the
eforesaid ruling given by the Hon'ble Apex Court, the petitioners
cannot ke denied the higher pay-scale in the grade of Rs. 1350 -
2200 as they arec identically situated with other employees. Thus,
the learned Advocate submitted that the petitioners who are
similarly situated cannot be given dissimilar treatment by
respondent No. 1 and the petition, in view of the aforesaid facts and

circumstances, requires to be allowed.

3. As against the-aforesaid submission, Ms. Mauna Bhatt,
learned Advocate representing the respondents, vehemently
submitted that the petitioner No. 29 Alkesh Joshi and Association of
Railway and Post Employee had filed Original Application No. 174
of 1993 before the Ahmedabad Bench. 32 other petitioners who are
joined in the present petition had not preferred the Original
Application before the Ahmedabad Bench and, therefore, 32
petitioners cannot agitate the issue which was not agitated by them .
before the Central Administrative Tribunal, Ahmedabad and,
therefore, on this preliminary ground, the petition deserves to be
dismissed. @ The learned Advocate further submitted that the
principle of equal pay for equal work is only applicable to the
employees who are similarly situated and forming the same class.
Even assuming without admitting that benefits of higher pay-scale
are extended to the petitioners, then there will be a discrimination
amongst the DEOs who are appointed on the basis of same
advertisement and it is likely to open avenues for further litigation.
That the judgment of the Andhra Pradesh High Court on which the
reliance is placed by the learned Advocate for the petitioner is
distinguishable on the facts, as in that case, it has been observed
that the amendment in the Recruitment Rules to the grade of DEOs

came into force from 13-08-1988. As against that in the present
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case, in OM dated 11-05-1994, it is clearly mentioned that the

amendment came into force wef July 1998. The learned Counsel g
has cited the following judgments in support of the submissions g
canvassed at the Bar: | !
(i) (2004) 4 SCC 646

(ii) (2004) 1 SCC 347

(iii) (1994) 2 SCC 521

(iv) (1998) 2 SCC 542

(v) AIR 2001 SC 1877

(vi) (1997) 3 SCC 321

(vii) AIR 2002 SC 2589

(viii) AIR 2002 SC 964

The learned Ad\}ocate further submitted that if the
observations made by >the Central Administrative Tribunal is taken
into proper perspective, then the case of the petitioners is required
to be treated as a fresh case and they cannot now be allowed to
agitate the issue at a belated stage. The learned Advocate further
contended that merely because the benefit was given to some of the
employees, who had preferred the petition before the Hyderabad
Bench of the Central Administrative Tribunal or before the
Ernakulam Bench of the Central Administrative Tribunal, the same
benefit cannot be extended to the petitioners as their case stands
on a different footing. Even otherwise, as per the submission of the
learned Advocate, the petition is devoid of the merits and as it is

thoroughly misconceived, it requires to be dismissed.

4, Having heard the learned Counsel Mr. Shalin Mehta for
the petitioners and Ms. Mauna Bhatt for.the respondents and on
perusal of the order passed by the Central Administrative Tribunal
in Original Application No. 174 of 1992 as well as the earlier order

passed by the Division Bench of this Court on 14-10-2003 in Specia!
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Cilyil Application No. 9586 of 2001, we are of the considered view
that the benefit which was given to the DEOs, who had preferred

Ty oy

the application before the Central Administrative Tribunal,
Hyderabad and which was confirmed by the Andhra Pradesh High

Court as well as the benefits given to the DEOs, who had preferred

the application before the Ernakulam Bench by preferring Original |
Application No. 204 of 2001, which was confirmed by the Kerala f
High Court as well as by the Hon'ble Apex Court, is required to be
given to the petitioners as they are also similarly situated. When
the final deéision is confirmed by the Hon'ble Apex Court, we are
not in a position to distinguish the case of the petitioners as
submitted by the learned.Advocate on behalf of the respondents.
The petitioners who entered the service as DEOs with basic
educational qualification of Graduation to their credit would in our
view be entitled to the entry grade of pay-scale of Rs. 1350 - 2200.
Even, as per the Government Resolution, the minimum qualification
was reduced from Graduation to Matriculation. The claim, thus,
made by the petitioner with regard to the pay-scale of Rs. 1350 -
2200 is just and proper in the facts ahd circumstances of the case
and requires to be upheld. We have also considered the other
submissions canvassed by the learned Advocate for the respondents
with regard to the maintainability of the petition as well as the
principle of equal pay for equal work which is applicable only to the
employees who are similarly situated and forming the same class.
There is no force in the submissions canvassed by the learned
Advocate on behalf of the respendents and the contentions raised
by the learned Advocate =r: staied to be rejected. We have also
considered the judgments cited by the learned Advocate for the
respondents and there is no dispute about the ratio laid down in
those judgments. However, we find that the respondents cannot
derive any benefit to support their case on the basis of those
judgments.
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, A
3 In view of the foregoing discussion, we quash and set
aside the judgment dated 28- 02-2001 passed by the Central
Administrative Tribunal, Ahmedabad Bench in Original Apphcatlon
No. 174 of 1993 and allow the petition with the following reliefs:

(1) The respondents are directed to grant higher pay-scale
of Rs. 1350 — 2200 to all the petitioners from September
1989.

(ii) The arrears of difference of higher pay-scale of Rs.

1350 — 2200 is also required to be given to all the
petitioners with all the consequential benefits within

three months from the date of receipt of this judgment.

Rule is made absolute. No costs.

L

[M. S. SHAH, J.]

7
L.L/
[H. B. ANTANI, J.]
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