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O.A.NO. 530 of 1993
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DATE OF DECISION

Petitioner

Mr. Mp.g.Kariel Advocate for the Petitioner (s}
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shri K.HasDas
supdt. of Police {Computer)
State Crime Record Bureau,
Gancdhinagar. PETITIONER
{ ORIGINAL APPLICANT )

V/s.

l. sShri V.V.s. Ramasunnarao
Addl. chief secretary,
Home Department,
gachivalaya,
Gandhinagar.

2. ghri Kamal pandey
Secretary of Home aAffairs,
Union of India,

North nlock,

New Delhi. | OPPONENTS ~
ORIGINAL RESPONDENTS )

ADVOCATE 2 MR, M.3.RAQ for respondent no.2 &
MRk . Paresh Upadhyay for resp. 1

ORAL ORDER
C.P./52/2001 IN 0.A./530/1993

DATE : 28/01/2002

PER HON'BLE MR. A.3«SANGHVI : MEMBER(J)

Heard Mr. Kariel, learned counsel for the a pplicant and Mr.
Jadeja on behalf of Mr. Paresh Upadhyay, lesrned counsel for respondent

no.-1 and Mr. M.s.Rao, learned counsel for respondent nNoO.2.

v This Contempt application is moved by the applicant complaining
about the non compliance of the order passed in 0.A./580/1993. while

dispossing of the O.A. we had directed the respondent no.i, State Govte.

COﬂtd.o..-.o




to forward the name of the applicant to the Union Government for

consideration of conferment of IPS upon him in pursuance to his

selection in 1984 and inclusion of his name in the select list of
|

IP3.

3. Now Mr. Rao counsel for respondent no.-2 has made available
the copy of the notificjtion dated thh January 2002 which clearly
indicates that the applicant has been promoted as I.P.3, £rom the

year of 1985. we find that the orders passed in the 0.A. are complied
with and hence C.P. becomes infructuous. No contempt therefore survivef
and hence C.P. is disposed of as infructuous. NO costs. Alleged

contemners are discharged.

- ( G e Se—
Coe o andss An
{ GeCo.SEimastava ) { A.S.8anghvi )

Memberi{a) Member (J)
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No.l+14013/53/2001-1PS.]
Government of Indiz/BharatSarkar
Ministry of Home Affairs/Grih Mantralaya

New Delhi, the January, 2002.

NOTIFICATION 21 JAx 20

In pursuance of CAT, Ahmedabad Bench's Judgement and Order dated
7.6.2001 In OA No, 580 of 1993 and in exercise of the powers conferred by sub-
rule (1) of rule 9 of the Indian Pclice Service (Recruitment) Rules, 1934, read
with sub-regulation (1) of regulation 9 of the Indlan Police Service (Appointment
by Promotion) Regulations, 1955, the President is pleased to appoint Shri K.H.
Das, a State Police Service officer of Gujarat, to the Indian Police Service on
probation and to allocate him to the Cadre of Guiarat under sub-rule (1) of the
rule . of the Indian Police Service (Cadre) Rules, 1954, The appointment will
take effect from the date of issue of this Notification.

jae s s

(S.P. Verma)

Undzr Secretary to the Gowvt. of India

Tel: 301 1527

" No. 1-14013/53/2001-IPS. | New Oelhi, the  January, 2002
Copy forwarded to ;
! (2] arge 2 1 JA“ Z\DZ

1. The Chief Secretary, Government of Gujarat, Home Department,
Sachivalaya, Gandhinagar. (Attn. Shri Ashok Manek, Joint Secretary,
Home Deptt.) with one spare copy for onward transmission to the officer
concerned. Shri K.H. Das was included at S. No. 5 in the 1984 Select List

v of SPS Officers of Gujarat for promotion to the IPS Cadre. Accordingly
for the purpose of fixation of inter-se-seniority and determination of
year of allotment, his deemed date of appointment by promotlon to
IPS will be 18.9.1985 i.e. the date from which his Immediate junior in
the 1984 Select List namely Shri R.N. Shinde was appointed to the
Service. It is requested that necessary proposal, in the prescribed
proforma, for fixation of senlority of Shri K.H. Das may please be furnished
to this Ministry at the earliest.

2. The Accountant General, Gujarat, Gandhinagar.

3. The Secretary, Union Public Service Commission, Dholpur House, New
Oelni (Attn, Shri G.C. Yadav, Asstt. Director-AlS)

4. The DG & IGP, Gujarat, Gandhinagar

5. IPS.IVIPS.II/IPS.IV/ICemputer CelVACR Cell/Dealing Hand-Civil List.

(S Verma)
Under Secretary to the Ge @ of India

Tel N 1 1527
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BEFORE THE HDNDURABLE'CENTRAL ADMINISTRATIVE TRIBUNAL ,
AHMEDABAD BENCH.

'CONTEMPT FETITION NO. KL OF 2001.

IN

580 OF 1993.

DRIGINAL APFLICATION NO.

BETHEEN =—

SHRI K.H DAS

1.
SUFDT. OF POLICE(COMPUTER)
FETITIONER

(ORIGINAL APPLICANT)

VERSUS .
SHRI V.V.5. RAMABUEBBARAD

1.
ADDL. CHIEF SECRETARY, HOME DEFARTMENT,
OFFONENTS

AND ORS .
{ORIGINAL RESFONDENTS)
INDEX
particulars page
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1. e Memo of petition
Copy of order dtd. 7.6.2001. %

.—.__.‘.»........._........._.._......._.......‘............._...._....._......v.....__..—..........._.__-....._._..._.—_._.—_.”....—_..—.—‘.._.....—-‘.._.

@ue )
= PETITIONER.

FLACE: AHMEDAEAD.
DATE:  /10/2001. ADVOCATE FOR THE
o & e\ ¥5°)
A e
i‘:ﬁw ¥ greatyl
wis B
"t
ems ¥ |
’ cat®
C\‘% £ el
-~ arse Yot
\K_\\




AHMEDARAD BENCH.
CONTEMPT FETITION NU.C?CQ\ OF 2001,

IN

ORIGINAL AFPFLICATION NO. 580 OF 199%.

BETHEEN =—

i. SHRI K.H DAS
SUFDT. OF POLICE(COMPUTER)
STATE CRIME RECORD BUREAU,

GANDHINAGAR .
VERSUS.
1. SHRI V.V.8. RAMASUBRARAD

ADDL.. CHIEF SECRETARY,
HOME DEFARTMENT,
SACHIVALAYA, GANDHINAGAR.

, o
{kaﬂ' k}amwx\ ‘aﬂ?wxcgf
SECRETARY ,
MINISTRY OF HOME AFFAIRS,

UNION OF INDIA,
NORTH BLOCE, NEW DELHI.

LN

APPLICATION UNDER THE PROVISIONS
OF CONTEMFT OF COURTS ACT, 1971.

h S The petitioner is original applicant in

380 of 1993 whereas the respondents herein are the

HEFORE THE HONOURAEBLE CENTRAL ADMINISTRATIVE TRIBUNAL,

FPETITIONER
(ORIGINAL AFFLICANT)

OFFONENTS
(ORIGINAL RESFIONDENTS)

0.A No.

original

(1 arf




respondents. This contempt application is preferred by the
petitioner herein against the respondent for having not
complied with the decision of this Honourable Tribunal dtd.

7.6.2001.

2. The petitioner states that, in 0.A. No. &80 of
1993, vide judgment dtd. 7.6.2001, this Honourable Tribunal,
has directed that; "We accordingly allow the 0OA partly and
direct the respondent No.l, the State Government to forward
the name of the applicant to Union of India for considering
him for confirmation of IFS wupon him in pursuance of his
gelection and inclusion of his name in 1984, select list of
IFs. This exercise be carried out within one month of the
receipt of the copy of this order by the State Government.”
Annexed hereto and marked as annexure "A-1" is the copy of

the judgment dtd. 7.6.2001 of this Honowrable Tribumal.

E. The petitioner states that, the Honourable
Tribunal has pronounced the judgment in I0A No. 580 of 1993,
on 7.6.2001, The petitioner states that, the respondents,
particularly the respondent no. 1, has received the copy of
the Jjudgment of this Honouwrable Tribunal dtd. 7.6.2001
gomewhere 1in first week of July, 2001, though he does not
know the exact date. The petitioner therefore, states that,

as this contempt petition is filed in the month of October,



therefore, there is no guestion that the respondent No.l has
carried  out the exercise as directed by this Honourable
Tribunal within a period of 1 month from the date of receipt
of the copy of the order of this Honourable Tribunal passed

in 0OA No. 580 of 1993.

4. The petitioner further states that the respondent
have not filed any appeal before the Honourable High court
of Gujarat. The petitioner therefore, in this set of
circumstances, submits before this Honourable Tribunal that,
the respondent No.l, has deliberately and willfully flouted
the direction of this Honourable Tribunal passed in 0A No.

580 of 93.

. The petitioner submits that the respondent No.l is

o

under an obligation and duty bound to respect and comply
with the judgment of this Hon.Tribunal, that if the
respondent was aggrieved with the order of this Hon’'ble
Tribunal, then, it was open to him to approach any
appropriate forum or court and seek appropriate remedy.
Having not approached the Hon. High Court, in appeal, the

respondent No.l is duty bound to carry out the direction of




Honourable Tribunal, the respondent No.l has deliberately
and willfully flouted the order of this Honourable Tribunal,
and therefore, it is most respectfully submitted that this
Honourable Tribunal may be pleased to initiate appropriate
proceedings under the Contempt of Courts’ Act, 1971 0 for
having the deliberate and willful disobedience of the order

of this Honourable Tribunal.

& The present petitioner states and submits thaty he
has not preferred any other appeal application or petition
with regard to the same subject matter, either in this court
or in any other courts of India including the Supreme Court
of India, except this application before this Honourable

Court.

7 . The present petitioner states and submits that he
has no other ggually efficacious alternative remedy - with
him, Save and except to approach this Honourable Court., by
way of filing this application under the contempt of Courts

aict.

8. The present petitioner further states and submits

that, he has approachad before this Honourable Tribunal as

pupeditiously as the circumstances permitted to him.

(Bt




T

e

9 Looking to the facts and circumstances, mentioned
hereinabove, the present petitioner bhumbly prays this

Honourable Tribunal thatg

A) this Honourable Court may be pleased to allow this

petition;

E) Be pleased to initiate the contempt proceedings
against the respondent herein under the Contempt of Courts’
Act, 1971, and/or be pleased to punish the respondent No.i,

under the said Act.

C) Be pleased to further direct the respondent
authorities to forthwith comply with the direction issued by

this Honouwrable Tribunal in 0A No. 5B0O of 1993.

D) Further be pleased to award the examplenary cost

for this petition.

E) Grant such other and further reliefs as may be
deemed fit and proper in the facts and circumstances of the
CASE.

AND  FOR THIS ACT OF KINDNESS AND JUSTICE, YOUR AFFLICANT
SHALL IN DUTY BOUND FPRAY FOR EVER.

AHMEDARBAD .

{ }
DATE: r??lO/EODl. ADVOCATE FOR THE FETITIONER




VERIFICATION

I, Kantilal Das S/o Hﬁ*ll"qrpa’f . aged 557(’@7’”5

’ working as Supdt. of Folice, (Computer) in the state Crime
i Bureau, Gandhinagar, do hereby verify that the contents of
| para :111.. to ET... are true to my personal knowledge and

para .ﬁ?.... to ..7.. I believe to be true and on legal

advice and I have not suppressed any material facts of the

case. T74a 9, e 7777"‘70\. cAarvte -

< DEFPONENT
J entified by' me.




1. SADHWAXI ‘\ BEFORE THE HONDURABLE CENTRAL ADMINISTRATIVE TRIBUNAL ,
\TE OF GUd. - : AHMEDARAD BENCH.

CONTEMET PETITION NO.8H5 Y oF  2001.

IN

ORIGINAL APPLICATION NO. 3580 OF 1993.

1. SHRI K.H DAS i
SUPDT. OF FOLICE(COMFUTER)

FETITIONER
(ORIGINAL APPLICANT)
VERSLIS .
1. SHRI V.V.5. RAMASUBBARAD
ADDL.. CHIEF SECRFTARY HOME DEFPABTMENT,
AND  ORS . e g
‘ - OFFONENTS
_ v o (ORIGINAL RESPONDENTS)
%
-
AFF TDAWI T

P kantilal das, S/0 mm..\:\.‘.’\?)‘.\?‘&\ .Df‘rgaged hh

&.
at present working as Supdt; of Police, in the State Crime

i\

Record Bureau, Gandhinagar, do hereby solemnly state on oath
that what has been stated by me hereinabove are true and

correct to the best of my knowledge and informtion and

(—t’L

Solemnly affirmed at Ahmedabad on thls.. .« day of

Novembsr 2001. é7<iéﬁglz§}~/ Y|

DEFONENT

belief.

ITdentified by me. C;

(4 "
Q;NO )C)%ﬁ{._ ag’
SOLE’JMLV ATFIRMEND
SEFORE wr

ﬁ(;y//x/%%i‘

Do SADHWANL NOTA®

per /11.205]
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BEFORE THE HONOURAELE CENTRAL ADMINISTRATIVE TRIBUNAL,
AHMEDABAD BENCH.

CONTEMPT PETITIONIWJﬁ*Rgﬁ OF  2001.

IN
ORIGINAL APPLICATION NO. 880 0OF 1993,
1. SHRI K.H DAS
SUFDT. OF FOLICE(COMPUTER)

FETITIONER
(ORIGINAL AFFLICANT)

VERSLS ..

1. SHRI V.V.8. RAMASUBBARAD
ADDL.. CHIEF SECRETARY, HOME DEPARTHMENT,
AND ORS.
OFFONENTS
{ORIGINAL RESFONDENTS)

DRAFT CHNNREES

The petitioner had preferred original application
No. 580 of 1993, challenging the action of the respondent in
not recommending the namee of the petitionere to the Union
Government for consideration of conferment of IFS pursuant

[ 4
to his selection and senclusion in the select list of 1984.

The Honourable Central Admn. Tribunal, Ahmedabad Eench
vide Jjudgment dtd. 7.6.2001, have directed the respondents
to forward the nameg of the applicante to the Union
Government for consideration of conferment of IFS pursuant

to his selection and inclusion in the select list of 1784,

P




The Honourable Tribunal had directed the State
Government to carry out the said exercise within one month
of receipt of the copy of the order of the Honourable
Tribunal. The copy of the order of the Honourable Tribunal
has been received by the State Government in the first week
of July, 2001 and till date, no action has been taken by the

respondents.

Flace: Ahmedabad.

Date: ~/11/2001.
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CENTRAL ADMINISTRATIVE TRIBUNAL /0
AHMEDABAD BENCH

O.A 580 of 1993

Date of Decision :07.06.2001

Mr. K. H. Das ' : Petitioner (s)

\

Mr. B.P. Tanna, A.L. Sharma & - Advocate for the petitioner [s]
Mr. N. 8. Kariel

Versus
Union of India & Ors. : Respondent(s)
Mr. M. S. Rao for R-2 & : Advocate for the Respondent [s]

Mr. Paresh Upadhyay

CORAM :

THE HON'BLE MR. A. S. SANGHVI : MEMBER [J]

THE HON'BLE MR. G.C. SRIVASTAVA : MEMBER [A]

fRUE COPY,
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Mr. K. H. Das,
Deputy Superintendent of Police,
W. Rly., Head Quarters,

Baroda. - Applicant -

Advocate : Mr. B. P. Tanna, Mr. A. L. Sharma &
Mr. N. S. Kariel

Versus

1.  State of Gujarat,
To be served through,
Addl. Chief Secretary,
Home Department,
Sachivalaya, Gandhinagar.

2. Union of India,
To be served through
Secretary,
Ministry of Home Affairs,

North Block, New Delhi. - Respondents -

Advocate Mrx. M. S. Rao for R-2 &

Mr. Paresh Upadhyay

JUDGMENT
0.A 580 of 1993

Date : 07 /06/2001

Per Hor'ble Shri. A. S. Sanghvi : Member (J).

Heard Mr. B. P. Tanna, Mr. N. S, Kariel with Mr. A. L. Sharma

for the applicant and Mr. Paresh Upadhyay for the respondent no. 1
and Mr. M. S. Rao for respondent no.2.

'RUE copy

Advocate
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2. This litigation has a chequered history. The applicant who

| . was directly recruited as Dy. SP in the State Police Service and had

become eligible for consideration for promotion te IPS was not
recommended for consideration for prometion to IPS by the State
Government on the ground of conitemplation of the inquiry agamst
him. The applicant therefore moved the Hon'ble High Court by
filing special CA No. 5340/92. The Hon'ble High Court was
pleased to issue rule and granted interim relief but the same had
been challenged by the State Government béfore the Diviston Bench
by way of letters Patent Appeal and a grievance was raised before
the Division Bench that looking to the nature of the relief sought by
the present applicant, the Central Administrative Tribunal was the
appropriate forum and not the Hon'ble High Court. The Division
Bench vide order dated 20.10.1992 held that the High Court cannot
entertain the present lis which had to go only before the Tribunal
under the Act. The liberty was given to the applicant to pursue the
process before the Tribunal under the Act. Consequently the
applicant preferred the O.A 580 of 93 but instead of filing the same

petition before the High Court he had added a prayer of quashing |
and setting aside his reversion by the State Government. Since this
prayer of quashing and setting aside his reversion pertained only to
State Government service, the Tribunal by order dated 12.1.99
dismissed the O.A holding that the Tribunal had no jurisdiction to

entertain the pleas regarding the State Government services. The

.IRUE COPYi
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appiicant therefore approached the Hon'ble High Court by way of
Special CA No. 6260 of 99 which came to be decided by the Hon'ble
High Court vide order dated 14.6.2000. The Hon'ble High Court
has been pleased to direct the CAT A'bad Bench to dispose of the

" matter on merits in accordance with law holding that the Tribunal

s competent to décido the 1ssues involved m this O.A. This order
of the Hon'ble High Court was challenged by the applicant before
the Supreme Court by way of Special Leave Appeal (Civil)
14221/2000, but the Supreme Court vide its order dated 18.9.2000

held that the order of the High Court was proper and there was no

. reason for interference.

3. The case of the applicant is that his name figures in the select

list prepared in the year 1983 as well as in the year 1984 for
promotion to IPS but the State Government had not forwarded his

name to the Central Government on the pretext of contemplation of

an inquiry against him. The names of the other officers in the

; select list were forwarded to the Central Govt. in the month of
March 19835, while on that day, though no inquiry was pending

‘ ‘against him, the name of the applicant was not forwarded. The
applioaﬁt was sugpended on 8.10.1985 and departmental inquiry

. was started against him. The applicant has contended that the
date on which the names of the other officers in the select list were

/ forwarded to the Central Government, he was neither suspended

TRUE
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nor any mquiry was pending against him and hence the action of
the State Govt. not.to forward his name i the year 1985 was
arbitrary, illegal and unreasonable. He has also alleged that there
was inordinate delay in completion of the inquiry against him and
ultimately he was awarded a minor penalty of censure in that
inquiry. The applicant was by order dated 19.4.84 promoted as
DSP and was posted at A'bad and Gandhinagar. He was however
reverted as Dy. SP with effect from 25.12.1985 after he was
suspended on dated 8.10.1985, from the service. [le has
challenged his reversion by the State Govt. on the ground that this
amounted to punishment even prior to the issuance of the charge
sheet on him.  According to him the charge sheet was served o1
him in the month of Deeember 1985 while the reversion order was
passed w.e.f. 25.12.85. The applicant had unsuccessfully
challenged his suspenston and also the delay in conducting the
departmental inquiry before the High Court and had ultimately
went to the Supreme Court also. The inquiry was finally concluded
by the disciplinary authority by imposing punishment of censure on
him on dated 6.4.92. The applicant has now contended that since
the punishment of censure is imposed on him, the State Govt.
ought to have recommended his name to the Central Govt. for
conferment of the IPS rank w.e.f. 1984 and more particularly w.e.f.
the date his junior was conferred with the rank of IPS. He has

alleged that he has been victimised because he belongs to SC and

o
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even though he has been eligible for promotion his claim has been
jgnored by the respondents and he has not been considered for
conferment of the IPS rank. He has therefore prayed that the
respondent no.1, State Govt. be directed to forward his name to the
Union Govt. for conferring IPS upon him in pursuance to his
selection in 1984 and has also prayed that his reversion from the
post of DSP to Dy. SP be quashed and set aside with all

consequential benefits.

4. The respondents have resisted this O.A. The respondent no.1
State Govt. has filed its reply through the Under Secretary while the
respondent no.2 Central Govt. 'has not filed any reply. The
respondent no. 1 in his reply has contended inter alia that the
applicant was considered for IPS select list prepared by the
selection Committee for the year 1983 and was promoted to the ex-
cadre post of DSP from 1984. He was suspended from the ex-cadre
post of DSP on 9.10.85 because of contemplated inquiry against
him. The charges leveled against the applicant were of moral
turpitude and vile character and considering these charges his
name was dropped from the select list of IPS by the Selection
Committee on 26.12.85. He was therefore subsequently reverted to
the post of Dy. SP from 26.12.85 while he was under suspension.
It is also contended that though his name was included in the

select list prepared by the Selection Committee which had met on

87
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10.1/’2.84 hislnamc was not recommended for the appointment to
the post of IPS on account of his suspension and on account of the
pending inquiry. It is further contended that the applicant was
visited upon the punishment of censure in the inquiry held against
him and the applicant has accepted this punishment without any
dispute. The State Govt. has maintained that since the applicant is
not exonerated in the inquiry and the punishment of censure is
inflicted upon him, he is not eligible to be considered for promotion
to IPS.  They have denied that the Govt. wants to harass and or to
victimise or discriminate against the applicant and have contended

that the applicant is not entitled to any of the reliefs prayed.

5. At the out set Mr. M. S. Rao, learned advocate appearing for
the respondent no.2 Union Govt, has pointed out that since the
relief prayed for by the applicant pertains to his promotion to IPS
cadre, the non-joinder of UPSC as a party in this O.A is fatal
to this O.A.  According to Mr. Rao, UPSC has a major role to play in
selecting the officers for nominations to IPS and under the
regulation 7 of the IPS (Appointment by Promotion) regulations
1955 the Commissioner has been given powers to make changes in
the list or to approve or disapprove any candidate. This regulation
also envisages that the select list will become final only when it is
finally approved by the Commissioner. According to Mr. Ruao, the

function of the State Govt. is only to prepare a select list of the
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eligible officers and to forward the same to the UPSC. The State
Govt. cannot confer the promotion of IPS on any of the officers
unless and until the list is approved by the UPSC. Since the UPSC
is not a party in this O.A the .elief prayed for, by the applicant
regarding his promotion cannot be granted. He has algo raised the
question of limitation contending that the cause of action for filing
such a O.A had arisen in the year 1984-85 when the name of the
applicant was not included in the select list sent to the UPSC by the
State Govt. and since this O.A is filed in the year 1993, the same is
obviously barred by limitation.

6:  Mr. Kariel, [learned advocate appearing for the applicant has
however submitted that the applicant is seeking directions against
the State Govt. to send his name to the UpPSC on the basis of the
1984 select list, ag now the inquiry proceedings against .the ;

applicant have finally come to an end and the applicant has heen

- awarded punishment of censure which cannot be considered to be

an 1mpediment in hijs being promoted to [pS He has further
submitted that the applicant was found suitable to be included in
the select list in the year 1983 as well as1984 but for the reasons
best known to the State Govt. the select list was not forwarded to
the Central Government in the year 1984 and when the same was
forwarded in March 1985 the name of the applicant was dropped

from the select list. According to him on the day his name was
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dropped from the select list, there was no inquiry pending agamst
the applicant nor the applicant was suspended from the serviee and
hence the action of the State Govt. to drop his name from the select
list was clearly illegal and untenable. Now that he has been

practically exonerated of all the charges against him by imposition

of minor punishment of censure, the respondent no.l1 may be
directed to send the name of the vappl’icant to the Union Govt. for
approving, as if there was no inquiry against him and as if he was
never suspended and as if he has continued in the select list of
1984, According to him it is a settled position of law that every
employee has a fundamental right to be considered for promotion
and since the applicant has not been considered for promotion
without any substantial reason, the State Govt. is required to be
directed to consider him for promotion to the IPS. Contending that
dropping the name of the applicant from the select list was an act of
victimisation and harassment to the applicant, Mr. Kariel has
submitted that if his name had been even included in the select list
of 1985 the same would have been continued uptill now on
provisional basis as the regulation provides for such a contingency.
According to him this is a clear case of victimisation and hence the

applicant should be given the relief as prayed for.

7. Mr. Paresh Upadhyay, learned advocate for the State Govt. on

the other hand has submitted that the State Govt. is not the

TRUS coft




« 10 -

authority to appoint any officer to IPS cadre. It is only a
recommending authority. According to him when the State Govt.
found that the charges of moral turpitude and vile character were
leveled against him and the inquiry was contemplated by the State
Govt. in this charges, the name of the applicant was dropped from
the select list. According to him the charges were not found to be
baseless and the applicant has not been completely exonerated.
He has been found guilty of the charges against him but the
quantum of punishment may not be the reﬂectioh of the gravity of
the charges as the same depends upon several other factors. The
inquiry report according to Mr. Upadhyay has justified the action of
 the State Govt. in not recommending the name of the applicant for
inclusion to the select list of IPS. According to him the applicant
has nowhere challenged the validity of the select list uptill now and
hence now the State Govt. cannot be directed to recommend the

name of the appﬁcant for the year 1984-85.

- 8. We have carefully considered the rival contentions. It is an

un-controverted fact that the name of the applicant was included in

’ the select list for the year 1983-84 but for some reasons that select

list could not be sent to the Central Govt. for approval. The
@ :clcction committee thereafter again met in December 1984 and all

the six names including the name of the applicant were considered

by the selection committee and at that time also the name of the
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applicant was included in the select list. However this select List
also could not be sent to the Central Govt. till March 1985 and
when in March 1985 the select list was sent to the Central Govt. the
name of the applicant was dropped from that select list. Since the
name of the applicant was not forwarded to the Central Govt., no
- question of considering his name even on provisibnal basis by the
UPSC or the Central Govt. arises. According to the respondent
no.l, State Govt., his name was not forwarded to the Central Govt.
as an inquiry in the charges of moral turpitude and vile character
was contemplated against the applicant. The act of the State Govt.
in dropping the name of the applicémt from the select list on the
ground of contemplated inquiry is not in consonance with the
provisions of sub regulation 5 of regulation 5 of the IPS
(Appointment by Promotion) regulation 1955. The proviso to this
sub regulation 5 enjoins upon the State Govt. to include the name

of such officers in the list and to treat the same as provisional if any

proceedings are contemplated or pending against him or any thing
adverse against him had come to the notice of the State Govt. The
State Govt. has, instead of treating the name of the applicant as
provisional in the list, in view of the contemplated departmental
inquiries against him, just dropped the name of the applicant from
the list, thereby depriving the applicant from being considered for
promotion to the post of IPS subsequently. [t is quite obvious that

this has been done by the State Govt. in compete disregard to the
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proviso to sub regulation 5 of regulation 5. Under the
circumstances, there is no other alternative but to hold the action
of the State Govt. in not including the name of the applicant in the
select list of the officers for IPS cadre as arbitrary, illegal and
unreasonable.  Once he was selected by the competent Selection
Committeé, it was not open to the State Govt. to drop his name
from the select list on the ground of contemplated inquiry or
pending inquiry. It can be seen that in March 1985 when his name
was removed from the select list, the applicant was yet not
suspended and was not even charge sheeted. He was suspended
on dated 9.10.1985 and was charge sheeted in the year 1986.
Hence on the date on which his name was removed from the select
list prepared by the selection committee he was not facing any
inquiry or was not suspended. If anything adverse had come to the
notice of the State Govt. then the State Govt. could have included
his name in the select list provisionally but his name could not have
been removed from the select list. It would have been altogether a
different situation if the selection committee had not found the
applicant fit to be included in the select list, but once the selection
committee had selected him, the applicant could not };avé ié/gprived
of his right of being considered for promotion to IPS cadre by
removal of his name from the select list. The action of the removal
of the name of the applicant from the select list on the part of the

State Govt., being clearly against the provisions of the statutory
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regulations was ab initio illegal and void and therefore the applicant

is justified in asking for direction against the State Govt. to forward
his name as a selected candidate of 1984 select list for
consideration of the UPSC as well as Central Govt. for appointment

to the IPS cadre.

9. In the case of UOI Vs. Dr. Mrs. Sudha Sadhan reported in
1993 (5) SLR 473, the Supreme Court referring to the decision in
the case of UOI and Ors. Vs. K. V. Janakiraman 1991 (4) SCC 109
has reiterated that if on the date of the consideration hy the
committee for promotion, the person is neither under suspension
nor any departmental proceedings have been initiated against him,
his name has to be brought on the select list if he is otherwise
found suitable for promotion. It is further observed by The Supreme
Court that the regulation of the departmental promotion committee
can be placed in a sealed cover only if on the date of the
consideration of the name for the promotion, the departmental
proceedings had been initiated or were pending or on its conclusion

final orders had not been passed by the appropriate authority.

10. In the instant case the question of sealed cover procedure does
not arise as the regulations provide for including the name of an
officer provisionally in the list if anything adverse is noted against

him _or:f an-inquiry is contemplated or pending against him. The
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State Govt. has however not adopted this procedure. In the case of
Delhi Jal Board Vs. Mahindra Singh, reported in AIR 2000 SC
2767, the Supreme Court has laid down that, 'the right to be

considered by the departmeéntal promotion committee is a

fundamen{al‘right guaranteed under article 16 of the Constitution

of India provided a person is eligible and he is in the zone of

consideration. The sealed cover procedure permits the question of
his promotien to be kept in abeyance till the result of any pending
disciplinary inquiry but the findings of the disciplinary inquiry
exonerating the officer ig to be given effect to from the date on
which the charges are framed. If the disciplinary inquiry ended in
his favor it is as if the officer had not been subjected to aﬁy
disciplinary authority. The sealed cover procedure was envisaged
under the rules to give benefit of any assessment made by the
departmental promotion committee in favor of such an inquiry if he
had been found fit for the proihotion and if he was later exonerated
in the disciplinary inquiry which was pending at the time when the
DPC made.:. it ‘

11. In the Cdase of the State police officers to be considered for

appointment by promotion to IPS the sealed cover procedure is

replaced by treating the name of the officer as provisional if any

proceedings are contemplated or pending against him or anything

O

adverse against him has come to the notice of the State Govt.




Dropping the name of the selected State Police Officer from the
select hist will elfectively deprive the benefit of the proviso to sub
regulation 4 of regulation 7 to the concerned officer and thereby
cause great prejudice to him. Interestingly in the affidavit of P.C,
Gupta, Dy. Secretary to the Govt, of Gujarat, filed before the
Hon'ble High Court in the special CA No. 5709/85 in October 1985
following statement was made in para 3:-

"The Indian Police Service (Appointinent by Promotion)
Kegulations, 1955 which are made in pursuance of sub-rule
(1) of rule 9 of the Indian Police Scivice (Recruitment) rules,
1954 provide for appointment of officers in the State Police
Service to a cadre post j e, a post in the Indian police service
cadre, The said regulations provide for preparation of a
select list for the aforesaid purpose.  Name of the petitioner
is on such select list. lowever, he is Yyet not nominated to
the Indian Police Service. Further ifi view of the facts and,
cireumstances, narrated herein above, the State Govt. has
also informed the Central Govt. that it has decided not to
propase the petitioner for appointment on #ndian Police
SERVICE but pne post will be kept reserved for him. I say
that such reservation will continue so long as the name of
the petitioner is on the select list.

12. Obviously the statement made in this affidavit by the then Dy.
Secretary does not reflect the correct position. It is an un-
controverted position so far this O.A is concerned that the name of
the applicant was dropped from the select list when it was sent to
the Central Govt,. though it was included in the select list when
select list was prepared. It is also not in dispute that for
’.""i‘éilbseél‘uent years the name of the applicant did not figure in the
- select Iist at all and therefore the question of keepihg one post

reserved for the
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applicant did not arise. His name would have been continued to be

shown on the select list for subsequent years if, it had been shown
in the select list of 1984 even provisionally. However since the

name was dropped and not forwarded in the select list of 1984 the

| applicant did not stand any chance for consideration for promotion

} to IPS cadre.

13. This has regrettably caused an injustice to the applicant.
Now that the inquiry against the applicant is over and though he
has not been completely exonerated from the charges leveled
against him, he has however been imposed a minor penalty of
censure. The State Govt's own GR dated 23.9.81 provides that a
minor penalty of censure awarded or proposed to be awarded to the
Govt. servant need not to be taken into account while considering
his case for promotion. Hence the punishment imposed of censure
is not an impediment in considering the applicant for promotion to
IPS. The State Govt. is therefore under an obligation to forward
) the name of the applicant to the Central Govt. along with necessary
certificate etc., as required under the regulations, treating the same

as part of the select list of 1984, It will be for the UPSC and the
Central Govt. to consider whether the applicant is suitable for

promotion to IPS cadre.

- 14. So far the question of reversion is concerned the same should
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o not detain us any more. The applicant was promoted on temporary
basis to the ex cadre post of the DSP by the State Govt. and on the
suspension of the applicant he was reverted back to the State cadre

post ie. that of Dy. S.P. There is no illegality or irregularity

involved in such reversion. The applicant was temporarily

promoted and appointed by the State Govt. as Additional DSP as
his name was included in the select list. However once it was
found that he could not have been appointed to the said ex cadre
post of IPS, the State Govt. was Justified in reverting him back tc .
the post he was holding as the State Govt. had no powers to
appoint him to IPS cadre substantively.  The applicant had not
acquired any right to hold such a post and he cannot be continy
in preference to a select list officer who may be placed above him by
subsequent selection committee. Hence there is nothing irregular
0T ﬂlegalﬂin reverting the applicant to the post of Dy. S.P,

15. Thou;giﬁ it was tried to be submitted that the O.A is barred by
limitation, delay and latches none of thi contentions are found
be raised in the pleadings. In any case, the record discloses that
the applicant has been litigating since 1985 challenging his non-
promotion, suspension, inquiry ete. and these litigations havin
nexus with the cause of action of the present O.A also, it cannot be
said that the present O.A ig barred by limitation or delay and

latches. Furthermore, in the case of Abdul Culta Manji Vs. State of
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Gujarat reported in (2000) 1 GLH 621, the Gujarat High Court has
laid down that in view of the fact that the discrimination meted out
to the teachers in private affiliated Law Colleges have been found to
be unjustified by the apex court as well as by this Court and
therefore the petitioners have a good case on merits. This court
would not be inclined to dismiss the petition on the ground of delay
alone more particularly when that aspect is taken care of while
moulding the relief by not awarding any interest on the arrears of

pension till the date of the filing of the petition.

. 16. The ratio of this decision is very much applicable to the facts
. of the instant case and therefore we are not inclined to reject this

O.A on the jejune ground of delay, latches and limitation.

17. In view of the foregoing discussion we find that the O.A
deserves to be partly allowed and the respondent no. 1, State Govt.
W111 have to be directed to forward the name of the applicant to the
Umon Govt for consideration of conferment of IPS upon him in
)".7 : g pursuanc:_ga to his selection in 1984 and inclusion of his name in the
select hst %of 1984.  Rest of the reliefs prayed for by the applicant
o ~ cannot be granted and they stand rejected. We accordingly allow
S .the OA partly, and direct the respondent no.1, State Govt. to
forward the name of the applicant to Union of India for considering

him for conferment of IPS upon him in pursuance of his selection
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and inclusioh of his name in 1984 select list of [PS. This exercise
_.be carried out within one month of the receipt of copy of this order

byv th‘é;State Govt. The O.A stands disposed of with the above

dnectlon w1th no order as to costs.
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*; ' " =1, KAMAL PANDE, working as Secretary to the Government of India,

Ministry of Home Affairs, New Delhi, do hereby on solemn affirmation state
and submit as under in reply to the Contempt Petition No. 62 of 2001 filed by

the Original Applicant in OA No. 580/93.

1. | say and submit that | have read the copy of the aforesaid Contempt
Petition and understood the contents thereof. | deny and do not admit what
has been stated in the contempt petition. | further say and submit that | have
not committed any contempt, as alleged or otherwise, with regard to the
directions issued by this Hon'ble Tribunal in its Judgement dated 7.6.2001 in
OA No. 580/93. | most respectfully say and submit that | hold this

Hon'ble Tribunal in the highest esteem and that at no point of time | have

\1«.__..,’ deliberately or inadvertently disobeyed any order of this Hon'ble

Tribunal nor do | have any such intention.

N D
Pf / ‘\k\;\ . ) (MLIM
O h
< AV g (KAMAL PANDE)
" \(V pA Home Secretary
N / Government of India
(77 ; New Delhi,



2. On a close reading of this Hon'ble Tribunal's aforesaid judgement as a
whole, it will be kindly appreciated that the directions issued therein was solely
to the State Government which was arrayed as the Respondent No. 1 in the
OA No. 580/93. There was no direction whatsoever that can be said to have
been issued against the Union of India which was impleaded as Respondent
No. 2 in the said OA. It is also noteworthy that the applicant in his original
application had also not sought any direction or relief against the Union of
India. As per the directions of this Hon'ble Tribunal, the State Government
was required to forward the name of the applicant to Union of India for
considering him for conferment of IPS upon him in pursuance of his selection
and inclusion of his name in 1984 Select List of IPS. Only thereafter, as was
rightly observed by this Hon'ble Tribunal in para 13 of its judgement, it will be
open for the UPSC and the Central Government to consider whether the
applicant is suitable for promotion to IPS Cadre. Thus, it will be kindly
appreciated that until and unless the State Government furnishes its
recommendations to the Central Government, it will not be possible for the
Central Government to take further appropriate action in the matter.
Therefore, in the absence of any specific direction against the Union of India in
| the judgement dated 7.6.2001 in OA No. 580/93, the alleged non-compliance
on the part of the State Government to forward the applicant's name to the
Union of India, within the specified time, cannot, in any view of the matter, be
construed as non-compliance by this respondent of the direction issued by this
Hon'ble Tribunal in its aforesaid judgement. Under these circumstances, |
most respectfully say and submit that | have been unnecessarily

impleaded as a party by name in the present contempt proceedings.

3. I, therefore, pray that this Hon'ble Tribunal may be graciously

pleased to discharge me from the present contempt proceedings.

(KAMA], PANDE)
Home Secretary
Government of India
New Delhij,
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4, Without any prejudice to my aforesaid submissions, | most respectfully
say and submit that the present contempt petition deserves to be dismissed
pﬁrely on the following technical ground also. In this context, it will be kindly
appreciated that the State Government being aggrieved by the aforesaid
judgement of this Hon'ble Tribunal rendered in OA No. 580/93 had filed a writ
petition being Special Civil Application No. 11111 of 2001 before the Hon'ble
High Court of Gujarat at Ahmedabad. In the said writ proceedings, the
Hon'ble High Court of Gujarat by its order dated 27.11.2001, refusing to
interfere with the order of this Hon'ble Tribunal, was pleased to reject the said
writ petition. Thus, in view of the aforesaid development, the judgement of this
Hon'ble Tribunal rendered on 7.6.2001 in OA No. 580/93 stands "duly merged"
with the order dated 27.11.2001 passed by the Hon'ble High Court of Gujarat.
In my respectful submission, even though the applicant might have filed the
present contempt petition prior to the aforesaid Hon'ble High Court's order
dated 27.11.2001, yet in view of the subsequent merger of the judgement of
this Hon'ble tribunal with the Hon'ble High Court's order aforesaid, the present
contempt petition filed before this Hon'ble Tribunal is not sustainable in law on
the ground of operation of the "Doctrine of Merger". Shortly stated, the
appropriate forum in the facts and circumstances of the present case, can only
be the Hon'ble High Court of Gujarat at Ahmedabad. This is of course without

prejudice to my contention that | have not flouted any order of this Hon'ble

Tribunal.

(KAMAL PANDE)
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; ; (KAMAL PANDE)
Station: New Delhi Home Secretary

Dated: |2 .01.2002 Government of India

Through QL%New Delhi,

(Mallari S Rao)
Addl. Central Govt. Standing Counsel




AFFIDAVIT

|, Kamal Pande, serving as Secretary to the Government of India,
Ministry of Home Affairs, New Delhi, do hereby solemnly swear and declare
that what has been stated in paras 1 to 3 hereinabove are true and correct to
the best of my knowledge, information and belief and | believe the same to be
true and the contents of para 4 are based on the legal advice of my Counsel. |
have not suppressed any material fact.

SOLEMNLY AFFIRMED AT NEW DELHI ON THIS !gr\/\DAY OF

g

DEPONENT

(KAMAL PANDE)
| Home Secretary
b Government of India

New Delhi,
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