| © - CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH
R.A/16 OF 2000 IN
OA/680 of 1993
Datc of Decision ; @2/03/2000 o
Smt. Gitaben S. Thakur : Petitioner (s)
Mr. P. H. Pathak : Advocate for the petitioner(s)
Versus
Union of India & Ofs. : Respondent(s)
: Advocate for the Respondent(s)
CORAM

The Hon'ble Mr. V. Ramakrishnan : Vice Chairman

‘The Hon'ble Mr. P. C. Kannan : Member (J)

JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the judgment? \)

/
. To be referred to the Reporter or not? (

N

3. Whether their Lordships wish 1o see the fair copy of the Judgment? ) -
N

4. Whether it needs to be circulated to other Benches of the Tribunal? -

\
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Smit. Gitaben S. Thakur

Jvanvihar Society,

Maninagar East,

Ahmedabad. = Applicant =

Advocate : Mr. P. H. Pathak
Versus

1. Union of india & Ors.
Notice to be served through
Chief General Manager,
Telecom, Gujarat Circle,
Khanpur, Ahmedabad.

2. Accounts Officer (EA West)

Telephones
Sabena Apariments,
Opp. M. J. Library,
Eliisbridge,
Ahmedabad - 6. = Respondents =
(Decision by Circulation)
JUDGMENT
R.A 16 OF 2000
IN
O.A 680 OF 93 BN

Date :02+03+2000° f

Per Hon'ble Shii. P. C. Kannan : Member (J).

The applicant in the above O.A has filed the R.A and prayed for the review of
the Judgment dated 10.01.2000 passed in the O.A. and set aside the same and

grant all the reliefs prayed for in the O.A

2 |n the O.A, the applicant inter—alia challenged the order dated 08.11.93
(Annexure A-1) passed by the respondents withdrawing the grant of HRA. from
1988 onwards and recovery of the HRA paid from 1988 in equal monthly
instaliments. After hearing both sides, the O.A was dismissed on 10.01.2000.
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3.  IntheRA, the applicant states that ; (i) the written points submitted after the
hearing of both sides has not been considered ; (i) no regular inquiry was conducted
and the decision of the respondents is violative of principles of natural justice ; (iii)
Once option is exercised by the applicant in 1988 then, the appiicant is enfitied to
HRA ; (iv) the pending divorce / criminal proceedings were not taken into
consideration ; {v) the O.A relates to the recovery of H.R.A only from 01.08.98 and
there is no question of giving retrospective effect from 1988 as per the Judgment.

4.  The main issue in the O.A relates to the order of the respondents (Annexure
A-1) directing the recovery of H.R.A. granted to the appiicant from 1988 onwards.
{emphasis supplied) and not from 01.08.98 (as contended in the present R.A). The
issue was considered in the light of the instructions / orders of Government of india
dated 27.11.65 as amended from time to time. The facts which were relevant for the
purpose of determining the issue were taken into consideration.

5. After careful consideration, this Tribunal came to the following findings :-

(i}  The husband of the applicant was in occupation of the Government
Quarter from 1977 continuously and there is no evidence to show that the husband
of the applicant vacated the quarter in 1988 as contended by the applicant. (i) The
applicant has not divorced her husband ; (i) The Govt., of india instructions dated
27.11.65 as amended from time to time, bars the grant of H.R.A. to the applicant as
her hushand has been allotted the Government Quarter; (iv) The fact that the
applicant is not residing with her husband is not relevant for this purpose of grant of
H.R.A.; (v) The inquiry conducted by the respondents in pursuance of the direction of
this Tribunal in O.A 472 of 93 is in order and there is no violation of principles of
natural justice ; and (vi) consequent to the inability of the applicant to furnish the
details of the Judgment of the Hon'ble Gujarat High Court in the case of
Hasumatiben Makwana, this Tribunal is not a position to examine the same ; In the

light of the above findings, the O.A was dismissed.



iy

6. Inthe RA the review applicant has contended that the note containing the
points of arguments submitted on behalf of the applicant has not been taken into
consideration. Our examination shows thet the said note contained the following

points :-

The applicant was drawing H.R.A. after exercising option in 1988 on vacation
of quarter allotted to the husband of the applicant; In 1993, HR.A was stopped
unilaterally and recovery ordered from 1988; O.A 472 of 93 was filed and this O.A
was disposed of with a direction to dispose of the contentions of the applicant after
due process; Merely asking questions to the applicant at the inquiry does not amount
to an inquiry ; The option exercised by the husband of the applicant to vacate the
quarter in 1988 cannot be withdrawn. in any case, the amount of H.R.A should have
been deducted from the salary of the husband and not from the applicant, The
intention of the scheme for granting HR.A. is to give shelter to an employee and
therefore H.R.A was to be given to the applicant as she was not residing with her
husband; Annexure R-1 (Inquiry report) requires detalled inquiry; No rules should be
interpreted to frustrate the aim and object of the scheme. As the applicant was
residing alone pending cesmimal proceedings, she is entitied to claim HRA.

1. The applicant in above RA also submitted that the Tribunal has not
consideredﬂaefactsregadingpanﬁngcrknindpmcwdingsandﬂmrulesof
interpretation to be followed.

In our Judgment dated 10.01.2000 all the above points that have been
referred to in the R.A, have been considered.

8.  The Supreme Court in the case of Ajit Kumar Rath Vs. State of Orissa (2000
(1) SC SLJ 1) made the following observations regarding the scope of Review in
paras 29 and 30 of the Judgment. ¢

P

/
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29 The provisions extracted above indicate that the power of review
available io the Tribunal is the same as has been given 1o a court under
Section-114 read with Order 47 CPC. The power is not absoiute and is
hedged in by the restrictions indicated in Order 47. The power can be
exercised on the application of person on the discovery of new and
important matter or evidence which after the exercise of due diligence was
not within his knowiedge or couid not be produced by him at the iime when
the order was made. The power can also be exercised on account of some
mistake oF eiror apparent on the face of the record or for any other sufficieint
reason. A review cannot be claimed or asked for merely for fresh hearing or
arguments or correction of an erroneous view laken earlier, that is 1o say,
mepowerofmviewcanbeemtsedm&forcorrecting of patent emror of
law or fact which stares in the face without any elaborate argument being
needed for establishing it it may be pointed out that the expression “any
other sufficient reason” used in Order 47 Rule 1 means a reason sufficiently
analogous io those specified in the rule.

30.  Any other atiempt, except an attempt to correct an apparent e/ror or
an attempt not based on any ground set out in Order 47 would amount fo an
abuse of the liberty given to the Tribunai under the Act to review its

Judgment *

9.  None of the grounds contained in the R.A bring it within the scope and ambit
of Section 22 (3) (f) of the Administrative Tribunals Act.1985 read with Section 114
read with Order 47 Rule CPC under which alone any order / decision of the Tribunal
can be reviewed.

10. In the guise of an R.A, the applicant has sought to re-argue the enfire case
which is not permissibie in law.

11. The R.A is rejected.

ot (SR o
(P. C. Kannan) V. Raelonan)
Member (J) Vice Chairman

mb
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F ORM NOe. 21

N

( See Rule 114)

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AHMEDABAD BENCH

W/M/W |6 e %58 g ov[(é@‘/‘b)

SSW [‘Y . (,d&( W) APPLICANT (g)
VERSUS
LN . T o 2 .
A0 N (S . RESPONDENT (s)
INDEX S HEET
SR.NO o DESCRIPTION OF DOCUMENTS DAGE

1. KZ »0} 1 te I
20 Twey - - e Ao - C 5 figesy
7 '

|

—r g,

Certified that the file is complete in all respects.

Signature of S.0. &) ! Signature ~f Deal. Hand .




Judgment/Order by

do
) Hon'ble Mr. QC\W\G&C,{L\SLWL\'\ and \] C/
i) Hon'ble Mr. P L \QQ,\'\/\_\,\?,\&,\ [\ux’\-’b@

(i
(i

2. Both ths gforesa@d Mambers . Hence to be placca before the
are functioning in this SJld Member s
. /4
Tribunal. A Hon'ble Mr \J fkhnulfiLgk¥u#»Qv&
J'\
; HoN'ble mr. P [COloin M)

s, Hon'ble Mr. 3. Hencs may be sent for
still belongs to Local cansideration by circulation
Bench but Hon'ble to the said Members i.e. Hon'ble
Mr . is nou Mr, and
a Member/V.C. of Hon'ble pMr.

Bench.

4, 3oth the aforesaid fon'Gle 4. Hence to be placed befaorem
Members have ceased to be Hon'ble V.C. for constituting
Members ofthe Tribunal. a Bench of any two Members of

this Bench.

5. Hon'ble Mr. 5. Hence ma&y be placed befors
has ceaseu to be Member of Hon'bis V.C. for constituting
Tribunal but Hon'ble Mr. & Bench of Hon'ble Mr.

1s : who is
available in this Bench. avallable in this Bench and
of any other Member ofthis
8anch for prelimiiiary hearing.
6. BDoth the aforessid Members 0. May be placed before Hon'ble
are nouw Msmbers ofother V.C. for sending the R.A. to
Benches namnely both the Members foL
and consideration by circulation.
If one of the Members is of
_Benches. the view that the patition
merits a hearing, reference
may be made by Hon'ble V.S. to
the Hon'ble Chairman seeking
orders ofthg Hon'blzs Chairman.
7. The case is not covered by 7. Therefore, orders ofthe

any ofthe above contigence Hon'ble Chairman are
reguired to be obtained by
Hon'ble VYice Chairman.
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ADMINISTRATIVE TRIBUNAL AT AHMEDARAD

/\%/ of 2000
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ORIGINAL AFPLICATION NO. &80 OF 1993

AFFLICANT

Fespondent

| Y
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\&Agdp 5. B . Ferticular
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o A

1o a5 Memo of the application
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fShmedabad

Advocate for Applicant
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I THE CENTRAL ADMINISTRATIVE TRIBUNAL AT AHMEDARAD

REVIEW AFFLICATION NO ] g e of ZE69
AT &

ORIGINAL APPLICATION NO. &80 OF 1993

Smt. Gitaben 8. Thakur

Jivanvihar Sooisty

Maninagar East,

Fhmedabad . : AFPLICANT

VETaUs

Lotnion of India & Ors
Motice to bhe served thirough
Chisf General Manager,
Telscom, Gujiarat Circle,
Kharnpur ., & bad.

Zohccounts Officer (EA West)
Telephones
Sabena Apartments,
fpp. M.d.Library,
Ellisbridge,
Ahmedabag-4& RESFONDENTS

APFLICATION FOR REVIEW OF THE ORDER DT 1@, 1. 26066
FAESED

1. That the applicant has received copy of the judgement
dt 18, 1.2000 in the above mentioned 0.8 Mo &88/93%, AT ber
perusal of the judgement it was found that the points which
were  yalsed by the applicant’ s advocate at  the time of
hearing, and weitten points were submitted before this
Hon. Tribunal, are not taken into consideration and  there-
fore, the present review application is required to be
Tiled. Copy of the order dt 10.1.7000 is annesed and
marked as ANNEXURE-A to this application.

g That the arguments advanced, about the intention
of the soheme of HoFL B, are mot at  discusssd in the judge—
ments by the Hon.Tribunal. That the contentions regarding
option esercised in 1988 in favour of applicant, by the
husband  of the applicant by vacating the quarter and the
department thereafter started payment of HRA to  the ap-

plicant etc are not reflected in the Judgement .



3. It ds not the case of the department also  that
since 1988 that the Fusband of the applicant was oUroupying
the guarter. On the contrary in 1993 the notice given by
the department to the applicant also does not speaks  about
any  retrospective effect. Hence the order passed by the
Tribunal is bevond the scope of the applicant. No declarg-
tion  can be given in favour of respondents to recover the
amount  of HRA paid to the applicant. The Tribunal has o
decide the entitlement of applicant and not right of de—
partment of recovery hence also the order of the Tribunal
ig required to be reviewed.

4, The findings of the Tribumal  about suppression  of
facts by the applicant is without any basis and urwarran t-
ed and  therefore also the order passed by the Tribunal is
required to be reviewsd,

5, That the Hon.Tribunal has aleo not considered  the
contention regarding pending of divorce application before
the competent court. A11 these points  were raised by the
Advocate of the applicant and the written peints of  argu-
ment ware  also submitted in writing, which are not re-
flected in the order passed by the Hon.Tribunal hence this
review application is filed.

&l It is the case of the applicant before the Tribun—
al that there was no regular enguiry, as directed by this
Hon. Tribunal, in earlier 068, was conducted nor the applic—
ant  was  given the documents on which the administration
relied.  Therefore, the decision of the respondents is

violative of princi

ple of  natural justice and fair play.

facts are also not considered by the Hon.Tribunal in

the order dated 1@, 1. 2enn,



3

7. That the department has stopped paying HREA  from

1.8.28 which is under challenge and therefore, no guestion

of  rebtrospective  sffect from 988 arise  therefore, the

order passed by the Tribumal is requirved to be reviewsd in

of

interest justics.

= The applicant has

cifically prayved  that in light

of  pending divorcs procesding before the Oriminal  courb,

case of the applicant

reguired to be considered in
Pight of the aim and cobiesct of the policy of granting  HRA.

That the said facts are also

mot tabken  dinto consideration
vy the Hon.Tribunal therefore, the order  passed by the

Tribunal is reguired to be reviewsd in interest of justice.

9 I light of the aforesaid facts and circumstances
the applicant pray that i-

&, This Hon'ble Tribumal be pleased to review  the
ey dt L. 1. 2008 passed in 08 Mo, SEBSYE and selt  aside
the same and grant all the reliefs prayved for by the ap-

plicarnt in the Originsl Spplics

cior,  in interest  of 0 Jjus-

B, He

:’Ti

pleased  to review the order at Arnesxure-f to the

above  extend and set aside the same, in interest of jus-—

0 By other & further relief to which this Hon.Tribunal

Deem  fit and proper, in interest of justice together with

Date s \\\&]9\560 Prﬂthﬁ

SAhmedabad fBdvocate for Applicant



ADMINISTRATIVE TRIBUNGL AT AHMEDARAD

GuA. NO &8/ /93 DATE OF DECISION 18.1.00
Smt GHitaben S. Thakur
Jivanvihar wsociety

Maninagar { Fast)
Bhmedabad Applicant
CAdvocates M. FLH. Fathak ]

VENTELLS

g Uniuﬁ o f Yndi"

anmger
, Fujara% Circle
ke !mr i, Ahmedabad
2o Aocounts Officer (EA West)
Telephe n@”~ Sabena Aparitments
pr M.J. Library
Bl ](tht”ghq Ahmedabad—& RESPONDENTS

[Advocate Mr. B.N. Doctor]
JUDBEMENTQ
O.8.. &80 OF 1993 DATE: @.1.2000
per Hon T bhile Shei FL0. Kanman, Member (J)
This is the second round of litigation. The applicant is
agurieved with the order of the respondents with-holding
the H.FE.A.  and recovery of the same from 1988, The applic-

arnt sarlier  filed 08 477 of 19y

the  with-
holding of H.R.A. and the order of recovery.  Aflter hearing
of  both the sides, this Tribunal disposed of the 0.8. at

the admission stage with the following direction.

11

Reply filed by Mr. Kures

i be taken on ore

2. After discussion at the Bar, the respondents are
directed to hold and complete an ingquiry into the guestion
of payability of HREA to the applicant, by the end of UOctob-
= 1993, The applicant shall render all cocperation AT
matter F rly conclusion of  such inguiry. The

are directec ot to effect

of the applicant on ac

arny deduction from
ount of HRA and to
the same to the applicant till the conelu—
Inguiry on an undesr i;,.d ing being given by the
3o HPpwr’mPnl in writing, that if, ultimate-—
furnd that HEA ot “dyﬁhl ter her, the depart—

I T to st fe recovery of such !—%F.‘r’-‘s,l as o might
; 1\(dh(q from the sal af  the
are also directed not v oeffect
L Loof HRA to the applicant
concliusion of + noguiry ., it will be Aol the
] 3“x%nu:xi For i




applicant till the conclusion of the inguiry. In view of
these directions, Mr Pathak seeke permission to  withdraw
the application. Permission granted, It is made clear
that if the applicant feels aggrieved to the decision of
the department, it will be open to her  to approach this
Tribunal afresh for the redressal of her grievance. If the
decision  taken by the department is adverse to the applic—
ant, it may not be implenented for a period of one week
from the date of its communicastion to the applicant.

-

3 Application stands disposed of accordingly. No order as
to coste

I pursuance to the directions of this Tribunal, the re-
spondents  conducted  an inquiry and passed the following

order orn B.11.1993%,

Eindly refer to the decision of the Hon.Court in  the CaT
Ahmedabad  as mentioned above, it was directed to held and
complete an enquiry into the question of payvability of HRA
to 8mt G.8. Thakur by the end of October, 1993, According—
Iy, the departmental ingquiry was conducted by the Vigilance
Officer, Ahmedabad Telecon Dist. and the enguiry  report
submitted to this unit and fAmet. Berneral Manager (&) A"bad
Telecom District. The findings of the Vigilance Officer
has been  examined by the Arsa Manager { West) A"bad Tele-
District. Accordingly the following decision are

L. 8Since Bmt Gitaben 8. Thakur is not legally divorced
from her husband Shri 6.8, Thakur and since he is
allotted and cooupying govi guarter and as per the
departmental rule condition (CY{iid) for drawal of
HRA Chapter-I1TI ( CCA & HRA) for FR/ZBR part IV, she is
not entitled for any HRA.

& Drawal HRA Df any from 1988 orwards will be recovered
in equal monthly installments and will intimate the
total overpayment if EITY W

i

Drawal of MRA for the month of October, 1993 will be
recovered as per her declaration dated 16.18.92
in bthe pavable for Nowv, 19935,

4 From November, 1993 onwards on H. .G, will be dreawn
in the pay and allowance.

You  are kindly requested to convey the above decision
to the official under the proper e ackrnowledge-—-
ment under intimation to this unit.

Ge The applicant in the present 084 has challenged the

order  dated #.11.93%  of the respondents An Annesure—-a-1.
The case of the applicant is that she was sanctionsd H.R.A.
from 1973 onwards. The applicant married in the vear 1977

»

arnd  her husband was working in EME { i.e. a' Central Govt






~tive of the fact whether

e Bovi. Act., irresg

Govt ., /Btat

he/she resides in that accommodation or not. In view af the

fmsued the  order  dated @8, 11.93

above, the respondents

withdrawing H.F.A. from L1988 omeards  in egqual  monthly

instal Imernts ( Arnexure-o-1).

b We have heard Shri Pathak counsel for the applicant and

Shri  Doctor, counsel for the respondents. Shri Fathak

contended that no proper inguiry was conducted as directed

O/ 472 of 19935, Tt was also contended

Tribumal in

by thi
that +the option exercised in 1988 by husband vacating the
guarter, cannot be unilaterally withdrawn by him. He con-
tended that in such circumstances, the amount of H.R.A.
should  be deducted from the pay of her husband. s The
applicant  is not residing with her Pushband and that there

sidings  for divorce  pending  before  the

iw pending proo

criminal ~ourt, the respondents ought to have held & de-

is & vioclation of

tailed enguiry. He submitted that there

principles of natwral justice, in the ocircumstances, he

submitted that the applicant is entitled to claim HeFa &

swed by the Govi. of

» L

My, Doctor referved to the order lss

India dated 27.11.65% as amended from time to time regarding

the grant of H.R.A. and submitted that payment of H.R.A. is

rvice condition and the same is regulated by the

Tk W -
arders of the Govi. In terms of para  S{c)(iiil) caif t he

order dated 20.12.89, the applicant is not entitled to the

payment of H.R.A. as her husband has been allotted Central

Gevt  accommodation  irrespective of the fact whether s e

resides in that accommodation or that she resides separabe-

1o i scoommodation rented by her.



carefully considere e

and examined the pleadings. The ocas

whi allotted Govit of

applicant  is  that her

i the same in the

in

{ Anmesure Bl the husband of the applicant  denied  the

that "without bre till date he is in

coocupation. In the inguiry, the applicant only stated that

onwards and that

from 1987 to

arcd ciroumstan the fTactual position

and of the applicant has been in

accommodation from the date of

cooupati

£

of the applicant.,  The contention of the applicant

the Govi

ing 1988

at her b

ot bBorne out o byoany oral oy documesntary evidence before

orders  of

af HoR.A.

e f e

joverning the grant of

drawal of H.R.A. Thies

moch bBe entitled to house

rent free

arnother




- Ll?ﬁ THEurance Corporation of Ind

wwl has
3 same station
Govi, an aulbonomous

Fﬂﬁwf' 4
\u.deir ak i

v Foeh T

bry hxm;hpr.

| "Same Stabtion®

allo
by bhe Central
prablic

1 or meﬁwuu vermment organization

i toeto whether
& that accommodation or he/she
sparately in accommodation rented

defined~ The phrase

Z

i such &% &
Trust, Hatzmnalx secd Banks
ia etc.

yhted acooe-

. Msame station”

poowrring in para 5 {(¢) (iii) includes all places

fisdoity/town in terms of para
those derp
i hers

Rt

- 2

places

which are treated as contiguous to the guali-

aYi{iland

sriclent on the gualified city/town
of para 3{b){ii} argd A{by{iiiy and
i which are inoclad
Urban Agglomeration of a qualified city”
The order of the Govit referred to above clearly stipulate

=0 dn bhe

that a Bovt servant shall not be entitled to the payment

of M.FR.6., if her busband has been allotted Govit accommoda-

accommodation or nobt.

iy

the applicant is the wife

sthion at the same

CHBnL

§ allobted Govi.

date of her marriage. The applicant never

this fact to the respondents el

ther i 198R

tion irrespective of the fact whether she resides in that

8. The admitted facts of the present case show  that
Shyi Thakur  who has  bheen

wtation from the

intimated about

or subseguent-

1wy Tt is only on the basis of the letter f her  husband

LR e
respondents thereafter, lssued latnl-1a

pa

unal o in .48, 47F
&

.65, win] PG P with a divechtion

i
i
i
4
i
]
Pt
d
g
1
Lo
i

4 T

fribunal  held an enguiry. The applicant

]

pondents  in pursuance of the

tertes came bto know that the applicant  had  sup—

the material fact and was drawing H.R.A. The

o stopping  the

yment of H.RGA. This order was challenged in this Trib-—
2 of 1997 and this Tribunal disposed of  the

to hold an inguiry and

orders | of the

herself admitted



that  her hushand has been allotted Govt accommodation  at

the same station. in the light of the admission  made by

R~1 the

the applicant { Annexure R-1),

order  dated 2,11.93 { Anensuref-1). In  our  view, the
inguiry conducted by the respondents is in accordance with

our  earlier and there is no viclation of principles of

tice T+ is not the case of the applicant that

ard and therefore entitled  to

from her hus

b 1w odivor

the payment of H.FR.A.

& reference has been made to the judgment of Hon' ble
High Court in the case af Hasumatiben Makwana. BNo details
af the case have been  referred to in para 11 of the 0.4
and  a copy of the judgment was also not furnished at  the
time of hearing. In the circumsiances, we are unable to

ewaming bthe same.

1@, fe the applicant has not fulfilled the mandatory

conditions prescribed in para % of the Govi. of 'India

arder referred to above, we hold that the applicant is not

entitled to the grant of H.R.A from 1988 when her  husband
wae  allotted Govit of India accommodation and the order dt
8.11.9% of the respondents { Armerure-A-1) is in accordance
with the instructions and orders of the Govi. of India.

13 The 04 therefore, fails and is dismissed. The interim
crder stands vacated.
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