CAT/J/13

$ CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEOABAD BENCH

QB NOQ. 56, o 1993,
r'y . 94 <K
DATE OF DECISION 28-01-1997,
M.Mo,Pandya Petitioner
Mr.GeReMalhotra Advocate for the Petitioner s
Versus
ynion of India and ors. Respondent

Advocate for the Respondent [s! i

CORAM

The Hon'ble Mr. V+-Radhakrishnan Member (A)

st

The Hon'ble Mr. T.N.Bhat Member (J)

JUDGMENT

1, Whether Reporters of Local papers may be allowed to see the Judgment ?
2, To be referred to the Reporter or not ?
g, Whether their Lerdships wish to see the fair copy of the Judgment ?

, Whether it needs to be circulated to other Benches of the Tribunal ?




¢!

Shri Manilal pandya,

Retired as Chief Booking Clerk,
Sabarmati under Divisional Manager(C),
Baroda.

Resident of g

150, Dbarmanagar 3ociety,

2nd Division,

Opp ¢ Milan Mandir,

Sabarmati,

Ahmedabad. e .o Applicant.

(|COUNSEL 3 MReGeR.MALHOTRA)

versus

l. Union of India, through
the General Manager,
Western Railway,
Churchgate,

Bombay.

2, Sr.Divisional Commercial Manager(E),
Divisional Manager's Office,
Pratapnagar,
Western Railway,
Baroda., «soeRespondents.

(RECISION BY CIRCULATION)

ORDER
ReANO, 06 OF 1997
IN
DeAeNDy 562 OF 1993.

Date 3_ 23—4“/777;

Per s Hon'ble Mr.T.N.Bhat : Member (J)

We have gone through the contents of the R.A.
and also perused the copy of the judgment delivered

by us in the 0.aA., on 23.8.1996.

2e In the 0.A. the review applicant, had assailed

the order/letter dated 30.10.1992 by which Kis

Qlifaw”
representation for stepping up of his pay whth the pay
drawn by his juniors was rejected. The review

applicant had been promoted alongwith others to the

post of Chief Booking Clerk, but due to administrative




ot B
reasons he was not relieved till the time the other

persons similarly promoted, some of whom were junior

tb the applicang, had joined the higher posts. 1
The representation of the applicant had been rejected

on the basis of a letter issued by the Railway Board
on 14.2.1975, according to which the benefit of stepping
up of pay with reference to juniors was not permissable

Aelay,

could not be carried out immediately due to

o)

in/ cases where the promotion of the senior e?g;fyee
in

S

s relieving him on administrative grounds.

3. | After hearing the arguments of the learned
counsel for the parties we dismissed the 0.A. on the
gr@ﬁnd that the Railway Board letter dated 14,2,1975
did}go against the review applicant and in the face of
that letter the claim of the applicant could not be
allowed. It was also observed by us that since the
applicant had not challenged the validity and wires

of the aforesaid letter of the Railway Board he cannot

get the relief claimed by him.

4o In the R.A., the applicant has sought to raise

the same points as had been raised in the 0.A. and
which have been dealtw with and answered in the
Judgementforder dated 23.8.,1996, The review applicant
has not pointed out any error apparent on the face of
the record nor any fresh evidence which the applicant
could not produce earlier despite exercising due
deligence., The only point raised now is that in his
rejoinder the review applicant has stated in para 4

UL«4 , :,w”/” that the Rallway Board's letter ibid is not clear
we s

-

0'4..




—4-

| nor binding upon the applicant as the same is
discriminatory and against the fundamental Rules 22(C).
RSuch plea raised in the rejoinder without a specific
prayer in the 0.A. cannot amount to challenge to
kthe validity of the Railway Board's letter. We may
Ealso mention that the applicant did not take any

Esteps to amend his 0,A. in order to pray for the

relief of guashing the aforesaid Railway Board's
letter.

We are convinced that no grounds for the
Eeview of the Judgement/order dated 23.8.1996 have

been made out. Accordingly, this R.A, is dismissed,

by circulation.

Lx“fuﬂ”)xi%ﬁf??‘ //45{_//’/

(TQN.Bhat) (VeRadhakrishnan)
Member (J) Member (a)

ait.




CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENC.

Application No. Vli%*ﬁ*\,glk\ka
\ e

B ——

Transfer application No.

CERTIFICATE

Certified théat no further action is required to be taken and

tha case is fit for consignment to the Record Room (Decided).

Dated Kj‘i\c\aaﬁr

Countersign 8

@, | S ignat@E&@Zef-the Dealing
\ A ) Assistant

errino
Section Officer.
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% [ Judgment /@<der by
7 (i) Hon'ble Mr. V. Roel A2 < rishnavy and
(I1)Hon'ble Mr. Ol s Aol

\(2. Both the a}foresaid Mermbers .2. Bence to be placed before
are functioning in this 7Q the said Memoers i.e.

Tribunale Hon'ble Mr.
Hon'ble Mr.

3. Hon'ble Mr.‘\/'?aggh@,?é\visfman 3, Hence may be sent for

| still belongs to Local consideration by circulation
Bench but Hon'ble Mr. to the said Members i.e..
‘T{ T\(- P)hﬂ\{;: is now a Hon'ble Mr.\ﬁ Bﬂo€hm kﬁsﬁ,m‘ !}&
Member/}l/.C( of ( ﬂ_q a,\j",»ﬁg,m*ii Hon'ble Mr. . N 3> lvo.f"-
Benche

7t4. Both the aforesaid Hon'ble{‘le Hence to be placed be fore

6 Members have ceased to be Hon'ble V.C. for constituting
Mermbers of the Tribunale. a Bench of any 2 Mermbers of
+his Benche
7&5' Hon'ble Mr. __ZCS. Hence may be placed pbefore
' has ceased to pbe MembeIs of Hon'ble V.C. for constituting
Tribunal but Hon'ble Mr. a Bench of Hon'ble Mr.
~_is who 1is

available in this Benche available in this Bench and

of any other Mermbers of this
Bench for preliminary hearinge.

\/. Both the aforesaid Members \/6/ May be placed before Hon'ble
‘ are now Members of other v.c. for sending the R.A. tO

s .f’vbﬂ_;’f pothe the Members for consi-

Benches name ly
N Benches. deration by circulation. If

one of the Members is of the

and (‘g»a-w ) ol b

view that the petition merits

a hearind., reference may be
made by Hon'ble V.C. to the

Hon'ble Chairman seeking

orders of the Hon'ble Chairmane.

7. The case is not covered 7( 7. Therefore. orders of the Hon'ble

by any of the above Chairman are required to be
contigencies. obtained by Hon'ble Vice -
Chairmane.

A iéjm«]qb S'ffﬂ/"r‘j ) %ﬁk\/\ A0

ﬁ 1S11etb




O

§aw~-«'4j\"\ "y \«ba\(CWHxé M@b M,&':bm««vue,

@ Cow ot canveel en The @msivﬁf\

O Athds
MO'H b‘l‘ Coutt

( ;t Sol9¢

Swjm.: Ha

VVW’{‘ }Y\(M’d{ ot /
1) g ér e
iom 18 plueced Q/eiouOA'fM’Suégfr\aWrr{.

(4«1"/*\/«/0
.\s‘o/ﬁ y DM
&@

p 40

o4 fect

(:r n~C_ f

7\@ ot  Crnpliedd Wit boiThiv £t
Pomted, S espprovedd, She ~matteq B3l bg

pliced Begre Fhe Ly s ormel frvovrden,

5

DR G

D

@Y-\\ 946

Q.

|

ks

(0%

CYITAN

o bjectir

bt “7\/‘[‘43*&7 ‘)\YWPC) A Cme (Ll

o Gy pro—
Prao—s, .

nedly sec aveluuw 4, fron. gj (] 0

ok’\‘\‘/‘ e -5 6. @wxﬁf abhove Undudz ki "

Indent hews been filed fedoy Hl Hhe

A va{ ‘beoﬂ\ Crrolies] 477h . Fov ovidlens.

:}/6 (79 DR(I)




HMEDABAD., |
R.A.No, ép 19;;}’"‘
IN

. 0.A.No. 862 of 1993,
[

l
\
%
BEOFRE THE CTNTRAL ADMINISTRATIVE TRIBUNAL, A
l
\
i
i

M.M,Pandya \ e .o > Applicant,
\
% Vs.
Union of Indﬁa .t ’e Respondents,

| I N DE X &

Sr.,No, Annex. Particulars

Page No.

1

|

% Memo of Application 1 to 6
1y RA-1 = Copy of the Order dt.23.8.96

| passed by this Honourable

\ Tribunal in 0,A.,No0,562 of 1993 7 te 18

| _

\

\

\

\

\

|

| Gi—rs

\ Advocate for the Applicant
Ahmedabad \
dated: |
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23-8=-1996 passed bv this Hon'ble

of the sald judement w: ived by a i
> 5 ald Judegement was received by applicant's Advoc ate

on 2=9=19964

ing the benefit of prarmadis T :
LNg Ttne Denefit of promothon from the date his 3 nior,

.L;_‘.i. 14 ST £ of .19y ar N 1ar B AN d
il post of Chi ef Luygage Clerk, scale 1,600 —= 2,660
(Ii.‘s}’.) as the aoolica Wag i 3 i
7 wilcant was not relieved on promotion

imme~iatelv due to scminis tr ati
iatelv due to sdminis Trative lap ses and & per extent

De relieved earlier than that

of /r. L.>. 5hukla in the order o<t priority
A X - L - _— (e . . -

1
{

AR o
Za 10 anpliicant the & af+ -~ s .
' lcdant, tnereafter, made manv representa—

'r'“; YNS - 41y -— ~y 3 o
tions to the resnon ents and also +o the

T subordinate

o
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ES

H
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s
e are
AN
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- 2. 1 e .
anad finally, .the anplican

(

sent representation

v

A A e AP s A A z N ¢
d ated [30=1H0s4000 6=5=1992 addressed to N.D.N B &

/s . . 9




for consir_’erbinq tte benefit 63‘? pay & well as steondng
up his pay frqm ret 2,300 to.fst 2,375 =equal to that ofy
his junior, Mr. C.3. Shukla, who was drawing s ”«“,375/-—
in the promotional scale of‘::;»s: 2,000 - ’3,20(’)\ as Chief
Bo’oki.ng Supervisory and the copv of "N&ldh.is anexed |
along with the .O. A. 1&9.-55:2/93, at Annevure A/11. The
respondents in response to the said r spresentation, under
Sr. D.C. M (E), B.R.C. letter No. EC/W113(L) dt. 30-10-92
forwarded the cop\} of the order oassed by Healjquarter

o ffice to the applicant without considering the stepning
up of the pav of the ‘ao,olicant, but on the basis of the
relevant letter with reference to +he Headquarter office
letter No. even dated 27-11=1990 advised the aoplicant
that the benefit of proformd fivxatonof Pay visQa—vis
junior is not neris sible on *he bas is of relevant letter

44-7=1075, without giving the copv of the said copy of

‘the order. Themfoﬂ:aqx the headguarter oz:-"der‘refus ing
the proforma flxlation as challen ed in the said O.A.
/\and this Hon'ble Tribunal had rejocted the claim of the
oroforia fixation of the apolicant to that of his fjunioxr
Mr o Shukia in the Scale Hst 1,600 - 2,660, without cons =
derimg the facts and proﬁc%r interoratation of the Pules

and, therefore,.the s aid order is herebv challenged on

the following grounds *

a) The learne” Tribunal ha decided the O.A. against

the facts of the case and also ajainst the sub-

o stantiwe question of lawy whether the relasvant

e . . RN Ay
circular dated 1973 is in coms onance with any

‘ L - a ‘o o Tl
pravision of lav, specially, with reterence to




b)

~

Article 14 and 16 of the C

nstitution of India

o

and, therefore, there i3 an error a»parent on

the facd of the fdecor” of Judqement.

The Hon'ble Tribunal ha eréeﬂ in hol ding that
the respondents have rejkcte8 the cléim of the
apnliicant for steoning up of pay to Bt 2,375
equal to that of his frnior Wb was drawing

52 2,375 in the scale ™t 2,000 = 3,200 vide

his representation at Annevure A/11.

The learned Tribunal ought to have held that

the renly of the respondents at Annhexure A/12
of the aoplicatlon was abolUt the oroforma

Tixation of the aplicant vis-a-vis hlS funiors

@©

but not the rejection of the claim of the anpli-

=

cant for stepoing up and for which, the appli-
cant “raws the attention of the Tribunal +o
Annes ures A/11 and A/12 of the 0O,A, tQ anprdé-—
ciate the facts of *th c2se in a proper and
judicial manner 30 as to avoid ms-cirriage of

justice *o the applicant.

The lezarned Tribunal has erred leqall& in hold-
ing that +he Anhevure-ﬁ/13 of the C.A. is not
anplicable to the a’splicant' s ¢ me s far the
Stepning w pay of the asnlicant is concemed.
"8 the respondents and their : ng officers

N

never decided *he case »f the aoplicant b step~-

(@]

ping up his pay equal to that of his junior on

the scale of st 2,000 - s 3,200 and, there—‘



fore, the attemtion of the Hon'ble Trimunal

is invited to Anneyure A/S und-sr which the

" promotion or-er of the aoplicant as well as

of #r. 3Shukla is issued in the scale of
B 2,000 to 3,200 in which 'fr. Shukla is shown

junior to Mr, Pandva and as per extmnt Rules

dated 31-1 2—1990 at Annevure .'?./13, the aopli-

cant wes entitled Zo steoping up of pav to
fiss 2,3:75 equal to that of l:isA junior from Jan.,
1991 and this part of stepping up was never
:ce]'ecte-d bv the resvondents and, thersfore,
there is a legal error anparent-on the fact of

the record of the ijudgement dt. 73-8-1996 with

reference to para 2 of the judgement., A this

part has not been decided by this Hpn.Tribunal.

s the oplicant's case 1is covered bv the rele-

cant or-er dt. 31-12-1990 details of which are

“anneyved at ."i\/13 with the 0. A.

The Bon'ble Trinrunal ought to have aopreciated
th a+ afier annexure cf the R/1 with the reoly

submitted v . the responcents, the Rlv. 3So2rd's

or er at B/1 i%_ihe reply was challenged in the

rejoinder submitted by the anplicant. And,

. . bl ~ N A 3~ -
therefors, it is not lejallvy correct ©° hold

-~ P - . -~ :
that the vires of the Rlv. o d order hal not

asheen held by the Trpimmal,

7

been challenge” as h

[



__h
~

~

The Hon. Tribunal ought to have held that on
the facts of the case and on the question of

vires of the relevant order at Annevure R/1

was properlvy arqued an”, thereforep the Hon,
Lribunal ought to have held that such orcder
was discriminatorvy, bad and hit bv Articles
14 an& 16 of the Constitution of India. An-A,

ther=fore, th avplicant was entitled to proforma

fixation accordiny to RBules of natural justice

-and equity in the interest of justice.

The applicant submits thatth:=re is a bonafi-e

m

s take in mentioning the name of the applicant

[

& ., Manilal Pandva ihs tead of Shri Vava-

. shanker “anilal Pandva. AnAd, therefore, this

part of the order is requires to be corrected
sfo a to be binding on *he anplicant. The
asplicant crzves leave to amend, to delete or
to add.anv:of the paras or to ardgue anvy other
noint of 1 av iN case the matter iS»¢evieweH

in the 1%+t of the order of the 3Supreme Court
in %IH 1987 SC 1572, according. to which ali
the benefits are to be given to thes anplicant

& per senilority.

n view of the circumstances and the facts of

the case, +the aoonlicant, iherefore, pravs for the

followiny reliefs :



A, To admit the annlication in the interest
of dustice.
L . 5 .

B. c review the judgement and order passed

bv the Hon'ble Tribunal on 23-8=1996 or
to modifk the order +to allow the anpli-
cant +o file a separateé annlication to
challenge the virés of the a&rder dated

19753

C. To direct’ the respondehts to consi-er the
- case of the applicant for stepoing up of
his pay to that of his junior, Mre Cede
Shukla i1 th - scale of n. 2,000 = 3,200
sirich wes never rejectel bv the respondents,

and still not Aecided bv this Hon. Tribunal.

il

To o as anv other o*”er/better relief which

mav be deemed fit, nrmer and justi _{Yw:

&
=
N
&

Lt

(=1

av

I

1, the above-named annlicant, solemnly affirm

and s tate that the contents of the abohbe paras is tfux
to my knowledge hwaged on documents as well as on leral
adgvice. 1 further declare that I have suopressed anvy

mager ial fact., Annexure A is th true copy of the jurige-

Ahmeabad,
3 =10 - 96




J

| -
.

. el
&9 CAT/J/13
J

«« © CENTRAL ADMINISTRATIVE TRIBUNAL

ey

AHMEDABAD BENCH

0.4. NO. 562 oF 1993

MR
DATE OF DECISION 23-8-199%6.
_Shri Manilal pandya, . . _ __ __ Petitioner

_Mr. G.R. Malhotra, Advocate for the Petitioner (r)

Versus
i
Union of India & Grs.
|

~Respondent s -

Mr. A.S,., Rothari,
\
|

Acdvccate for the Respondent (s)

CORARM

The Hon’bla Mr. v. Radhakrishnan, Admn. Member.

The Hon’ble Mr. .T.N. Bhat, Judicial member.



-1 -

IN THE OFFICE OF THE CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

JUDGMENT

O.A.NO. S82 OF 1993

Dateg

Shri Manilal pandya

Retired as Chief Booking Clerk,
Sabarmati under Divisional
Manager(C) Baroda.

Resident of;

150, Dharmanagar Society,

2nd Division,

Opp: Milan mMandir,

Sakarmati, ahmedabad, veve

versus.,

1. union of India through
the Gencral Manager,
western Railway,
Churchgate, Bomkay.

2. Sr.Divisional Commercial
Managar (E)
Divisional Manager's office
Pratapnagar, wWestern Rly.
Baroda. esee

43-8-13%%6.

M)p.\g ic a.nt .

Respondents

Mr. G.R. Malhotra, learned counsel for the applicant.

Mr. A.S.Kothari, learned counsel for the respondents,

CORAM; (1) Hon'ble Mr.V.Raihakrishnan,‘Admn.Member.

(2) Hon'bkble Mr. T.N. Bhat, Juldicial Member. -

pPer; Hon'ble Mr. T.N. Bhat, Judicial Member.

o Eueard Mr. Malhotra and Mr. a.s. Kothari,

the learned advocatesfor the applicant and the

respondents, respectively,

el




A i

- 2 =
2. The applicant joined the western kailwéy
as assistant commercial Clerk in the year i954 and
he was promoted as Head Bodking Clerk with effect’
from 1.1.1984. Thereafter orders were issued for
his promotion as Chief Booking Clerk on 4.9.1986
(Annexure Apl;.' However, the applicant was not
relieved to join the post of chief Booking clerk
at Dabhol dwe to administrative Reasons.. It is the
case of the applicant: that his junior shri Shukla,
who joined the post of Chief Booking Clerk on
1.1.1987 started drawing higher pay due to ﬁis
earlier joining at the post. In the panel prepared
for the promoction to the post of Chief Booking
supervisor the applicant is shown as senior to
Shri Shukls (Annexure A-8). The applicant was also
promoted in the scale 2000-3200. The applicant made
a representation to séep up his pay to Rs. 2375/~
which was the pay drawn by Shri shukla, while
applicant was fixed at Rs. 3200/-. The applicant
made representation to sSenior D.P.O. dated 26.6.52
for consideration of his case for SteppiAg up of
his pay as his retirement bene fits at the time of
retirement could be effected. vide letter dated
30.10.52, Annexure 4-12, the respondents rejected
the contention of the applicant on the grdﬁnd that
in view of the letter of the Railway Bbard

NO.E(NG) I-73/FEL/130. dated 14.2.75 the ®encfit of




"(o

stepping up of pay with reference to junicrs is nct

- 3 e

permissible in case senicr employees whose promotion
could not ke carried out immediately due to delay in

relieving him on administrative grounds.

3. The respondents have contested the O;A. oy
filing tﬁe reply in which they have rglied on the
aforesaid instructions of the kailway Board (R-1)..
It is further conténded tha£ this fact was conveyecd
to the applicant vide letter éated 18.12.90 in which
a specific mention was made of the aforesaid
instructions of the Railway Board. A reference has
s1sc keen made to another Railway Board lettel datec
7.8.90 in which it was provided that past cases
decided pricr tc issue of Board's lettér dated

11.%.90 should not ke reopened.

4. The applicant hes also filed re joinder to,
the reply statement of the respondents in Whiéh he
has stated that the aailwaf Board letter of ;975 iviad
(R-1) has no legal force as it 1is disc;indnatory and
violative of Rules of natural justicé, equity as wéll

as articles 14 & 16 of the Constituticn cf India.

S puring the course of arguments, the le arned

« unsel for the applicane,relying upon scme other
instructxéns/stated that in the case of persons who

iy
nad not‘at all been promoted initially as alsd

in case of those persons who had been promoted but



- 4 -
not con the date from which -they should have keen
promoted, proforma fixation of pay at par.w;éh the
pay drawn by the junicrs is permissiblé. ﬁowever,
as reégards R-1 the counsel has stated that the
i aforesaid jetter viclates articles 14 & 16 of.the

A}

constituticn of Indis and ;Z? not, therecfore, valid.
Aot
It was pointed out to the learned counsel for the
applicant that he could have challenged the vires
of the aforesaid Railway Board letter and tﬁat merely
taking a plea in the rejoinder that the aforesaid
instructions had no legal force would not e
sufficient. The learned counsel, in re;ly, cited -
two judgments tc support his contention that his
client is entitled tc stepping up of his pay at par
with the pay drawn by the junicr. The judgments
cited are; 1983(1) SLR 242 and ATR 1987(1)Car 114.
we have gone thkrough the copies of these judgments
furnished by the learned counsel. Both these
judgments arédisﬁinguishable on facts., 1In those
cases the aforesaid Railway Becard instructions we%e
not at all at iqsue and it was held that when a é
Juniofﬁis promoted end the senlor is ignored, the;

A senior WOuld be entitled to promotion from the date

ﬁ\'\hf ‘ '3 4 & f}
WY VJ‘ 'his junior was promoted. .In the instan’. case it is
\’H \

W
"“*“Wv-ur

not the case of the applicant that he was not promoted

; ; ; ; :
/;\p»{bwi;/////// along with the junior. As already mentioned, the
A .

applicant could not be relieved for administrative
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reasonsSe

The railway Board instructions

specifically precvide that in such a case stepping

up of pay at par with the pay of the junior can not

be allowed.

have specifically challen
of the aforesaid rallwey EO
which have statutory force.
respondents in refusing steppin
applicant's pay is justified under

rRailway Board instructions

The applicant ougnht,

therefore, to

ged the validity and vires
ard instructions (R-1)
The action of the

g up of the

the aforesaid.

i
and there are no grounds

to interfere with the decision taken By the

respondents.

6. For the foregoing reasons,

the C.A. 18

dismissed as being devoid of force. No costs.
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( T.N. Bhat )
Mcember (J)
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