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Bijal Govind 
	

Petitioner 

Mr. 13.3. GOgia 	
Advocate for the Petitioner [s] 

Versus 

Union of India & others 	 Respondent 

Mr. N.S.Shevde 	 Advocate for the Respondent [s] 

CORAM 

The Hon'ble Mr. V. Rarnakrishnari, Vice Chairman 

The Hon'ble Mr. P.C. Kannan, 	Member (j) 

JUDGMENT 

Whether Reporters of Local papers may be allowed to see the Judgment t 

To be referred to the Reporter or not ? 

, Whether their Lerdships wish to see the fair copy of the Judgment ! 

4, Whether it needs to be circulated to other Benches of the Tribunal ? 

A 
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i3ijal Govind aged about 
45 years, Occupation 
iJnemp!oved 
Address: Gangman of No.35 
PWI(W) Rajkot 
jAdovate Mr.B.B.Goia) 

Versus 

T 	 i'T-. i i. 	'3 iliUii of i 

Owning and representing 
Western Railway 
Through: General Manager 
Western Railway 
Churchgaie. BOMBAY. 

2 The divisional Engineer (W) 
Western Railway 
Raj kot. 

.'\sstt. ftigiiieer 'N 
Western Rail vvay 
Rajkot 

cAdvocatc Mr. MS .Shevde) 

ORAL ORDER 
()A. No. 84 Of 1993 

Applicant 

Per Hoii ble Mr. V.Ramakrishnaji. Vice Chairman. 	 1 

We have heard Mr. Goia tor the applicant and Mr. Shevde for the 

Respondents. 

2. 	The applicant was a regular Gangmaii, ho as inflicted with the 

penatv ofremoval from service by an order dt. 10.8.92 as at Annexure /6. 
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He filed an appeal to the appellate authority di. 14.9.92 (Annexure A. 

The appeilate authority has rejected the appeal NAde his order di. 21 1292 

Annexure A8). in the present OA both the disciplinary authority's order 

A 	 -.:--- JiiL fl.j 	 uuU]Oi it 	S . 	' dl c 

3 	Mr. iogia suhnuis uiai the aOpiiealil as sick duriu Nie period fr 

( )ctoher- 1900 to ApriL 1992  and ater recovery from the ailment he 

contacted Raiivav Hospital and he reported for duty on 7.5.92. From 7.5.9 

he had worked tilt the orders removing him from service. He says that no 

regular enquiry was held and a cursoryreport was given by the Inquiry 

Officer, stating that he was absent during the period and on that basis he va 

indicted \v1 h the peiialtv of removal from service. Mr. Gogia draws 

attention to the various Court ru4gs, opies of which are enclosed in the 

OA 	acre the Gujaiui I ugh Court held that the penaii\ 01 removal hum 

seruce is a very harsh punishment and shouki be spannglv used only in Ii! 

cases. 11e draws attention to the decision of 19(9.2 (2) GLS page 311 Varshn 

i3iiagvan V;S state ol Guiarat to the effect that the Government servant vhu 

abnt from duty without permission did not deserve a harsh and Sever' 

punishment of dismissal. lie says that this position has been reiterated in 

various other decisions of the Gujarat High Court. Mr. Goia further 
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submits that the applicant in his appeal in September, 1992 had pleaded a 

i6liows: 

Still however, if any mistake is taken place in observation 

of rules. I may be excused and in these hard days instead of 

snatching bread from my children and wife. kindl' excuse tue 

and arrange to take me back on duty," 

Mr. Gogia says that the applicant had thus re, quested to take a iCi 

in his case and that the thet that he was absent from Uctober. I NO to Apn 

1992 is not such a grave misconduct which would warrant removal from 

service. He also draws attention to Rule 22 of the Railway Scryaa 

(Discipline and Appea) rules as per which the appellate authority ha 

consider the appeal specifically as to whether the penai 	imposed 

adequate, inadequate or severe. The appellate autl.oritv, however, in ilh.e 

order of Decem her. 1 992 has not gone into this aspect at all and held that iit 

period of absence is long and the pica for ignorance of rule is 

acceptable and has rejected the appeal. While upholding the penalty oi 

removal from service the appellate authority, according to Mr. Gogia tuac,i 

not gone into the details specifically the prayer of the applicant that he may 

ic taken on duty. He says that the orders of the appellate authoriuv are bald 

and cryptic and cannot be sustained. 
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Mr. Shevde thr the Railways says that the enquiry was held as per rules 

and the authorities were satisfied with the conduct of the same. It is a fact 

that the employee was absent during the relevant period, which is not 

disputed by the applicant himself. He also says that as regards the quantum 

of penalty, the matter is nov \\ehl  settled with the ruling of lion bEe Supreme 

Court in the case of Parma Nanda. 

5. 	We have carefully coiisidered the submissions of both counsel. Even if 

the employee has admitted that he vas absent from duty during the relevant 

period but on account of his sickness the question of penalty has to be 

considered. We take note of the submissions of Mr. Shevde that the Tribunal 

cannot niteretere regarding the cua turn of nenaltv. However. we find that 

the applicant had pecitical1v reqes1ed for taking him back. on duty and this 

oud iniplv ith a lesser punishment. The appellate order reads as follows: 

I have carefully gone through entire case, period 

of absence is very long i.e 1 1  years and plea of 

lgnorance oI'rules is not acceptable. 

The appeal is rejected and penalty imposed 

is upheld." 

There is nothing in this order to show that the aspect of lesser punishment 

61 	 has been kept in view by him. Mr. Gogia has contended that the applicant 

4k 
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was sick and remained absent for some period and be ntliay be given a lesser 

punishment. The appellate authority has not adhered to the fule 22 of the 

Railway ServantJ)iscipl inc and AppeaIQules., which requires consideration 

of the quantuniof panait\ as to hether it is SC\ ere, We. also take note of 

he submission of Mr. ilia that the Hon'ble Gu1 jarat High Court has held 

!.har the penalty of removal from service should be sparingly used and only 

lale cases. We find from the reply statement that the applicant was 

engaged as a substitute on 28.4.70 and was granted Teniporarv status on 

28.10.70. He would have been regularised thereafter, though the date of 

icularisation is not mentioned. There is nothing to show that the applicant 

nad come to adverse notice during the period from October. 1970 to 1990 

when he remanied absent, Ihese aspects are material. \\llicll  should have 

been tukeii ntu eeuuia b the appeila(e authurit\ hilc iaking a view as k 

the oenalt is adequate or se\rre 	the nenakv of removal from service 

\rtuallv Wipes out over 20 years of service. 

o. 	in the circumstances, we quash the order of the appellate auihoriiv 

dt,2 1 .12.92 and remand back the matter to the appellate authority to issue a 

speaking order, particularly in regard to the question of penalty imposed on 

the applicant. Mr. Goia requests that the applicant may be giveml personal 

hearin, If the applicant sends such a request 0e same shall he granted 
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and the applicant may be given a personal hearing when he can raise various 

issues. The entire exercise should be completed by the appellate authority 

Respondent No2 \ ithin 4 months troni the receipt oopv of the order. 

7. 	With the abo' e direction the OA is flnafl disposed oh No costs. 

P.C. K.aiitan) 	 I \7.Rainaksishnan) 
Ivieni her ( J 	 \/!ce Chairman 



CEN TRA.L A i)MIN ISTRATIVE TREI3 UNA L, DEL ELI 

Aptlication No. 	 or 19. 
-------- 
Transfet App1icaiion N o, 	 Old Writ.Pet.No 

CERTIFICATE 

certified that no further action is required lo be taken and the case is fit for consign!nent to the Rccord 
Room (Decided) 

Dated: 

Countersigned. 

CO 

Section7tcer/Court Officer." 

Signatt1c [5 
Assistant 
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