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Monin Nairuin G. 
Jeep Driver, residing 
at Sanand, 
District: Ahmdabad 	 Applicant. 

Versus * 

Unjn of India 
(to be served through the 
Secretary, Ministry of Informtjon 
and 3road Casting, New Delhi) 
Parliannt Street, 
Nw Delhi - 1. 

The Zxecutive engineer (3) 
All India Radio, 
Civil Construction Wing, 
All India Radio, 
T..Center, Thaltej Road 
Alimedabad. 

The Labour Commissioner (Central) 
Shram Sadhna Bhavan#  
Khanpur, Ahmedahad. 	 ...... 	Respondents. 

Advocate: Mr. J.J. Yajnfl, for the applicant. 
Mr. AIdl Kureshi for the respondents. 

JUDGMENT 

3.A.To. 76 OF 1993 

Date: 

Per: Hon'hle Dr. R.K. 3axena, Judicial Menter, 

Shri Morniri Nasiruddin G., challenged by way of 

this application, the order of removal from service, 

Annexure A-2, passed on 3-4-1989 on the ground that no 

procedure of runishrnent was followed. 

2. 	The facts of the case in brief are that the 

applicant was appointed as Jeep Dt1vt vide order dated 

20th June, 1984, Annexure A-I, by the Resppndent N0.2. 

This appointrrnt order had six conditions, the relevant 

3/- 
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for the case atresent are only,  three of them. T-e 

first condition was that the afplicant was appointed 

on probation for a period of two years; the second 

was that appointment was on an adhoc basis and wa€ not 

confer any title of a permanent employrnent;and the 

third was that the aopointment may he terminated at 

any time without any notice nd without any reasons. 

The contontlon of the applicant is that after joinirj 

the service,he d±scharged his duties to the utmost 

satofaction of the authorities and never was given 

any adverse remark to him. The probation period was 

satisfactorily completed and it was for that reason 

that the probation period was not extended yet his 

services were terminated on 3-4-1989 with effect from 

-4-1989 without showing any cause or without following 

any procedure. It was hawe:er, orally made known to 

the applicant that he was a temporary Governnt 

servant. The applicant also came with the case that 

no complaint was made against his work and no enquiry 

was ew. r initiated hefçe the inrugnod order of 

termination1  )n the completion of three years service, 

the applicant contents that he ha4d accsuired the status 

of quasi permanent Government servant and ,theref ore, 

his services could not be terminated without adopting 

the orocedure under Article 311 of the Constitution, 

......4/- 



it is further contened that even assuming without 

a'mittina that if there were complaints against him, 

his Services culd not he terminatd i.thout holdirci 

encjuiry and witheut affording reor. onableopportunity 

to him and thus the order of termination is contended 

to he illepel, bad in lai and violative of Article 14 

of the Constitution. The averment of the applicant is 

that ifter the termination of the services, he had made 

an aopiicaticn to the - 	 - 	Assistant 
under Ministry of Labour 

L.ornmlss loner of Labour/and the conc&liation prodings 

were initiated,Since conciliation efforts failed, the 

failure report was sent to the Commissioner of Labour, 

Lelhi to refer the matter to the Tribunal, but nothing 

has been heard so far. Thus the case of the appicant 

is also that he is a workman and termination of services 

which amounts retrenchment cannot b done without 

adopting the procedure as given under section 2 F of 

Industrial Disputes ct. It is also contended that 

several emj ].cyc junior to the applicant are contin.ilrç 

in service whereas the applicant has been removed. 

Thus it is prayed that the order dated 3-4-18 

terminetng the services ofhe applicant be quashed 

and set aside, holding the same ill.:cal and had in law. 
issuance of 

In the alternative, the/directions to irake a renrence 

to t.he Industrial Tribunal, is also prayed. 

. . . . . . 5/- 
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The respondents contested the case on the ground 

that it was made clear to the applicant by the 

appointing authority through the appointrnt letter 

dated 20-6-1936 that the services of the applicant could 

be terrnir.ated at any time without any notice and without 
also 

any reasons. It is/averred that this Tribunal has no 

jurisdiction and the contention is also tothe effect 

that the appointment was made on purely adhoc basis 

and he was not regular in service and also that he has 

not discharged his duties to the satisfaction of the 

authorities. In support of this contention,Ann. R1 

to R-16, have been filed. The respondents also denied 

to have completed probation period satisfactorily 
were 

because there L several complaints against himr 

not having dische1rged duties satisfactorily. It is also 

denied that the applicant had acquired the status of 

;iroanent Government servant because he was 

aopointed purely on adhoc basis and the services may be 

terminateat any time without notice and reasons. The 

respondents also took the plea that the conciliation 

proceedings having been initiated by the applicant, 

this application to this Tribunal becomes untenable. 

The applicant filed rejoinder in reply to the 

counter affidavit filed by the respondents, and the 

same facts whic1r,  were made. in the application, are 
'N 

....... 6,'- 
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reiterated. In this case the questions for determination 

are 	(1) What is the status of the applicant; (li)Whether 

the termination of the services of ths applicant ought 

to have been precededs by the procee ure prescribed 

thereforp. So  far as first question is concerned, the 

applicant has come with the plea that he was appointed 

by the respcndents as Priver and out attention has been 

drawn towards the appointment letter AnrLexure A-I. This 

appointment letter indicates that Shri Momin Nasiruddin 

was offered the post of a Jeep Driver on adhoc basis and 

the appointment was subject to the ccndition4 that the 
,'- 

applicant would be on probation for two years, the 

appointment shall be on adhoc basis and no title to 

permanent employment would be conferred tereby,.and 

the appointment would be tenLnable at any tine without 

any notice or without any re5on. It is not disputed 

on behalf of the respondents that the applicant was 

appointed as adhoc Driver with the conditions as 

mentioned in the appointment order. T1is appointment 

orcierhowever, m&kes two contradictory prepositions. Jn 

the one hcnd 7the applicant is said to have been appoint,41  

t on adhoc basis but at the same time heAsaid  to be 

kept on probation. When we encuired. the relevant 

ri1es under which the recruitment for the post of 

driver is made, the learned counsel fcr the respondents 

rew our attention towards Schedile XXV in wbjch the 

age, qualificatin, pay cle and method of recruitment 

......7/- 
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Qt- 
given. It appears that this 3chedule is part of 

General Central Services Rules relating to Group 'C', 

schedule 
It is mentioned in this / 	that the period of 

probation shall be of two years. Generally the period 

of probation 	starts when an emplcye is appointed in 

a substantive Vacancy but not other wise  In the present 

case when the appointment is conten4 to have been 

made on adhoc basis, there can be no point of the 

ppiicant being placed on probation for a period of two 

years. In order to have harrrrwious construction of 

these two conditions, it can be derived that the 

appointment on adhoc basis itself was for a period of 

to years. The services of the applicant were not 

terminated soon after the expiry of the period of 

twD years and he continued in service till 6th April, 

1989 when his services were ordered to berre to an end 

vide order dated 3-4-1939, Annaxure A-2. 

5. 	The contention of the learned counsel for the 

applicant jS that even if the applicant is deemed 

to be a temporary kmployee or a quasi-'permanent employee 

or holding substantive post, hisservices cannot be 

terminated by simple order dated 3.4.1989 without 

fcJ lowing the prescribed procedure. The learned counsel 

for the respondents, on the other hand, argued that the 

..... 



a Ir co11cart jas only adhoc aepcintee and accordinc to the 

terms and conditions cf the order of appointment,his 

services cjid he terminated without any notice an(:,  

rofore, the se rvicen were terminated acccrdinoiy. The 

	

eir1nan 	no to the r eon ents ise   ;    

that the wurh of the applicant ras not. satifoctnry. 

In Lis connection, our attention has been drawn tcoares 

\nnexre iLl to i_16 which deal with the corresoondence 

himself 
jndjctjn that the applicant was hahituaLahsent ing / 

from his dut' Before we look into this fact, we Would 

like to answer question To.1 about the status of the 

applicant. 

	

G. 	Before this question is answered it also becorrs 

nececoery to finci out whether All India Radio, where the 

apelicant was appointed, 15 an industry or not. The 

term industry nas been defined under section 2(j) of 

Industrial T'ispute Act, 1947 it reads ; 

(j 	irId js ry u 	ens any systematic activiior 

carried on by co-operation between an employer end 

his wci:kmsn(whether such workmen are employed by 

such employer directly or by or through any agency, 
including a contractor) for the production, s upely 

or distribution oE odg or Services with a view to 
satisfy human wants Cr wishes %not bn 109 wants or 
wishes which are merely spiritual or religious in 
C tILC) , ihstner 0 

91'- 
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(1) any capital has bean invested for the purpose 

of carrying on such activity: or 

(IU such activity is carried on with a motive to 
make any gain or orofib, and includes -- 

any activity of tho Dock Labour Board 

esbablished under Section 5A of the Dock Workers 
(i(-:'gulat1on of Employment) Act, 1948 (9 of 1948); 

(b) any acti77ity relating to the prometion of sales 
or business or both carried on by an ehlishment 

7 This definition was not found clear and therefore, 

the matter went before aupreme Court several times. in 

the case State of 3otay & Ors. V/s. The Hospital Mazdoor 

Sabba & Ors., AIR 1960 SC 610 	Lwas held that the 8tate 

was carrying on an undertaking under Section 2(j) when 

it runs a group of hospitals for the purpose of giving 

medical relief to the citizens and for helping to irmuart 

medical education, the activiby was deemed an actjvitv 

of industry within the meaning of the Industrial Disputes 

Act. Thcase as well as the decisions of other cases 

came for sorunity before Their Lordships of Supreme Curt 

in a bunch of cases 	nty nown as Bangalore Water 

Supply and sewerage Board V/s. A. Rajappa & Ors., 1978 

SCC(LC3) 215 4 ese decisions were 	 and the 

majority view was that the view taken in the cases of 

5afdarjung9So.licitors qGyrnkhanaLe1hi University and 

Dhanrajgirji Hospital was not correct view and the law 

1a 	down in Hospital Mazdoor Sabha case was found 

..... 10/- 
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was 
correct and/rehabilitat'd. in order to find out whether 

an activity is in the discharge of soverign functions 

of the State or amounts to an industrial activity, the 

following parameters were laid down ; 

I. 'Industry', as defined in Section 2(j) and 

explained in Thanerit (supra), has a wide import. 

Where (i) systematic activity, (ii) organized 
by co-operation between employer and employee 

(the direct and. substantial element is chimerical) 

(iii) for the production and/or distribution of 
goods and servicas calculated to satisfy human 
want.s and wishes (not spiritual or relIgious but 
inclusive of material things or serviccs geared 
to celestial bliss e.g. making, on a large scale 

prasa(I or food), prima facie, there is an 

'industry' in that enterprise. 

Absence of profit motive or gainful 
objective is irrelevant, be the venture in the 
public, joint, private or other sector. 

The true focus is functional and the 

decisive test is the nature of the activity with 

special emphasis on the employer-employee 

relations. 

if the oroanization is a trade or business1  
it does not cease to be one because of 

philanthropy animating the undertaking. 

II. Aitboigh Section 2(j) uses words of the 
widest amplitude in its two liirs, their meaning 
cannot be magnified to ocierrech itself. 

(a) 'Undertaking' must suffer a contextual and 
associational shrinkage as explained in Ba4erji 
(supra) and in this judgment; so also, service, 
calling and the like. ThIs y&elds the inference 
that all organized activity possessing the 
trthple elements in ! (supra), although not trade 

..... 11/- 



or business, may still be 'industry' provided 
the nature of the activity, viz, the employer-
employee basis, nears resemblance to what we 

find in trade or business. This takes into the 

fold of 'industry' undertakings, ceilings and 

services, adventures 'analogous to the carrying 
on the trade or business'. All features, other 
than the methodology of carrying on the activitV 

viz. in organizing the co-operation between 

employer and employee, may be dissimilar. It 

does not matter, if on the employrrnt terms 

there is analy. 

III. 	Application of these guidelines shouid 

not stop short of their logical reach by 
invocation of creeds, cults or inner sense of 

incongruity or outer sense ± motivation for or 
resultant of the economic operations. The 

ideology of the Act being industrial peace, 
regulation and resolution of industrial disoute 
between employer and workmen, the range of this 

statutory ideology must inform the reach of the  

statutory definition. Nothing less, nothing 

more. 

The consequences are (i) professions, 
(ii) clubs, (iii) educational institutions, 

(iv) co-operatives, (v) research institutes 
(vi) charitable rrojects and (vii) other kindre 

adventures, if they fulfil the triple tests 

listed in 1 (suora), cannot be exempted from 

the scope of Section 2(j). 

A restricted category of professions, 

clubs, co-operatives and even gurukulas and 
little research labs, may qualify for exemption 
if, in simple ventures, substantially and, 

going by the dominant nature criterion, 

sh'tantively, no emoloyees are entertained but 
in minimal matters, marginal employees are 

hired without destorying the non-employee 
character of the unit. 

If, in a pious or altruistic mission many 
employ themselves, free or for small honoraria 
or like teturn, mainly drawn by sharing in the 
put oose Qr cause, such as lawyers volunteering 
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to run a free legal services clinic or doctors 

serving in their spare hours in a free medical 

centre or ashramites working at the bidding of the 

holiness, divnitv or like central personality, 

and the services are supplied free or at nominal 
cost and those who serve are not engaged for 

remuneration or on the basis of master and servant 
relationship, then, the institution is not an 
industry even if stray servants, manual or techni-

cal, are hired. Such eleemosynary or like 

undertakings alone are exempt - not other reneros it 

compassion, developmenta' passion or pro 'ect. 

IV 	The dominant nature test: 

(a) Where a complex of activities, some of which 

qualify for exemption, others not, involves 

employees on the total undertaking, some of whom 

are not 'woen' as in the University of telhi 
case (supra) or some departments are not productive 

of goods and services if isolated, even then, 

the predominant nature of the services and the 

integrated nature of the departrrnts as explained 

in. the Corporation of Nagpur (supra), will be the 
tru(7,  test. The whole undertaking will be 'industry 

althouh those who are not 'workmen' by definition 

may not benefit by the status. 

(h) Notwithstanding the previous clauses, 

sovereign functions, strictly understood, (alone) 

qualify for exemption, not th welfare activities 

or economic adventures undertaken by government 

or statutory bodies. 

ven in departments dischrging sovereign 

functions, if there are units which are industries 

and they are substantially severable, then they 

can be considered to come within 3ection 2(j) 

Constitutional and competently enacted 

legislative provisions may well rerrove from the 

scope of the Act categories which other,iise may be 

covered thereb'.' 
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When we exarnine: the nature of the activities 

done by All Inc1ia Radio, there remains no doubt in our 

mind that the respondents are doing acts which are 

covered by the term of an industry. Therefore, All 

India Ratio is an industry and the applicant is 

also 
definitely workman. This view had/hen taken by this 

Trih.mal in O.A. 516/88, Alisha Idusha Fakir V/s. UnIon 

of India & 3rs. decided on 9-10-1992. In the light of 

these facts it is crystal clear that the applicant we's 

holding a status of a workman. 

Now we come to -tlne second question as to 

whether prescribed procedure was adopted by the 

responderts for the removal from or termination of his 

services. The averment of the applicant which has 

not bes.n disputed by the respondents establishes the 

fact that he was appointed as Jeep Driver on 20-6-84 

and he continued till 5.-4-19S9. In this wav1 he rerneine 
I 

in service for about 5 years. According to the 

provIsions of Industrial o pute ct, a workman who has 

completed 240 days in service can-not be retrenched 

without following the procedure of gi:irg 	one month's' 

no :1cc. Ic oritirg irdic ctirc the reasons for 

:etre:nchrrer ) eec. is nlo paid crnpensation :uIvalent 

to 15 days average av for every c rrp'eted year of 

deemed 
cnb1..nu1.i service, A workrrr shall not be 	to have. 
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been retrenched if he has been removed by way of punishment 

inflicted after dicilinary acti* having been taken or for 

voluntary retirement or retirement on reaching the age of 

super annuatjon or non-renewal of contract or on the ground 

of continued iljhe4lth. In this case, the respondents, no 

doubt, filed Annexure R-1 t• & R-16 to show that the appliant 

had been absenting hirnsele quite often from his duties but 

no disciplinary action was started againtst him. What appears 

from the facts is thtt actually the respondents wanted to take 

action against the applicant for the reason of his absenting 

himself from duty but another ground of unsatisfactory service 

was made basis and was removed by a simplicitor other. In our 

opinion, this is not the procedure which has been prescribed. 

In other words, the respondents did not adopt the procedure 

which was required for the termination of the services of a 

workman, 

10. 	he question now arises whether the applicant 

can approach the Tribunal directly without exhausting the 

remedies available to him, Whe the applica*t is held to 

be a workman, it was necessary for him to have appoached 

the Industrial Tribunal through the procedure given therefor 

in the Industrial Dispates Act. It appears from the record that 

the applicant had initiated the proceedings by making a compliant 

before the Conciliation Officer and since the talks had failed. 

..15.. 
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the matter was ref errcid by the Labour Cornis- ioner and the 

report was sent to the Secretary, Ministry of Labo'r, Govern- 

ment of India. The applicant did not hear anything from the 

concerned Ministry and therefore, this application vas fi1ed 

We hold the view that even this step taken by the applicant 

cannot be construed to have exhauste the remedies. When the 

failure report was submitted by the Labour Commissioner to 

the Governmeflt, it was necessary that some decision whether 

refrence was going to be made or not, ought to have been taken-

Since we cannot take cognizance of the comp'iant because the 

remedies available to the applicant 	not been exhausted 

and sLnce the applicant cannot approach the Industrial Tribunal I 

till the necessary decision has been taken on the failure 

report of the Labour Commissioner, we therefore, direct the 

concerned authority to take final decision on the said failure 

report of the Labour Commissioner within a period of one 

month from today. 

11. 	 The applicant is also directed to exhaust 

remedies and to give a representation for taking decision by 

the concerned atth0r1te5  on the failure report. The applica-

-tion is disposed of accordingly. The parties hail bear their 

own C9&t\  

1 	 - 

(Dr. R.K. Saxena) 	 ) 
Member () 

(K. RamamOOrthY) 
Member A) 

vtC. 



i-ThIEDA3AD BLUCH 

Application No0((ei 	 of 19 

2ransfer pplication No. 	 Old w ?ettNo 

CERfIF I 'LT 

Certified that no further action is required 

tobe taken and the case is fit for consignment to the 

Record Room (Decided). 

Dated: 	/tfk 

Countersignad 

p 	 Signatute of the 
Deaiingf Ssistant. 

Section officer/ourt officer. 
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