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The applicant who is working as Head Goods Clerk has
challenged the action of the respondents to cancel the selection test
held on 29.8.92 for the promotion to the post of Chief Goods Clerk.
He has also prayed for a declaration that the action on the part of the
respondent authority to issue promotion orders vide memo dated
23.9.93 pursuant to memorandum dated 27.1.93 and 12.593 is
illegal and null and void. According to the applicant on dated 5.8.92

the respondents had issued a memorandum as at Annexure A/ 1 for
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contended that the averments of the applicant that restructuring the
post of Chief Goods Supervisor in the scale of Rs.2000-3200/- would
be increased from 23 to 34 is not relevant as the applicant was
working as Head Goods Clerk in the scale of Rs.1400-2300/-. They
have also contended that the applicant has no right to challenge the
promotion made to the scale of Rs.2000-3200/- from the eligible
candidates working in the scale of Rs.1600-2660/-. The Annexure
A/1 and Annexure A/2 relates to the selection for promotion to the
post of Chief Goods Clerk in the scale of Rs.1600-2660/- only and
therefore promotion to the scale of Rs.1600-2660/- is irrelevant.
They have denied that only to favour the SC / ST candidates and to
deprive the general community candidates with ulterior motive the
said test was canceled. According to them the Railway Board
circular dated 27.1.93 applied to all cadres and therefore there was
no question of favouring certain candidates or dis-favouring others.
They have maintained that the promotions are being regulated as per
the Railway Board's letter dated 16.6.92 on the subject and that the
averments of the applicant about mala fides and prejudice to the
applicant are without merit. They have denied that the promotional
orders passed on dated 23.9.93 are null and void and have prayed
that the O.A be rejected with costs.

3. We have heard the learned advocates of both the parties.
According to Mr. Trivedi, learned advocate for the applicant once the
selection process was started by the respondents for the post of Chief

Goods Clerk in the scale of Rs.1600-2660/-, the same could not have

been canceled by the respondents and the action of the respondents
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in canceling the same without sufficient grounds requires to be
struck down. He has further submitted that though the written test
was held on 29.8.92 its result was not declared till May 1993. He
has alleged that this was done deliberately by the respondents so that
benefit of the restructuring of the cadres can be given to the SC / ST
candidates pointing out that for the selection which was notified in
92, there was no reservation quota for SC / ST candidate as the
required quota of SC / ST was full in the prom'otional cadre at that
time and pursuant to the restructuring of the cadre, both SC and ST
would be getting five posts each by way of reservation. He has
submitted that this has caused prejudice to the general caste
employees and therefore the earlier selection canceled without any
reason ought not to have been allowed to be canceled. He has also
further submitted that it is a settled position of law that vacancies
arising under the old rules should be filled as per the old rules and
not by applying new rules. Since the selection notified for the post of
Chief Goods Clerk was to be made as per the old rules, for the

vacancies of that selection new procedure could not be applied.

4.  Mr. Shevde, learned advocate for the respondents on the other
hand has contended that the selection test had to be canceled on
account of the Railway Board's circular dated 27.1.93 and this has
not caused any prejudice to any of the employees. According to Mr.
Shevde this circular dated 27.1.93 is not challenged by the applicant
in this O.A and since this circular is not challenged the action taken
by the respondents on the basis of this circular also cannot be

challenged. He has also denied the averments of the applicant that
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on account of this circular the number of post for the SC / ST has
increased and that the general category employees were prejudiced
so far the promotional post were concerned. He has submitted that
there is nothing wrong in the cancellation of the selection test for the
post of Chief Goods Clerk in the scale of Rs.1600-2660/- as the said
test was succeeded by another test as per the procedure laid down in

the circular dated 27.1.93.

5. We find great deal of substance in the submissions of Mr.
Shevde. The applicant has challenged the cancellation of the
selection test held on 29.8.92 for the promotion of Chief Goods Clerk
in the scale of Rs.1660-2660/- but has not said anything about the
circular dated 27.1.93. The circular is not challenged by the
applicant and therefore, the action taken by the respondents on the
strength of the circular cannot be allowed to be challenged. The copy
of the circular is produced at Annexure A/2 and clause 4.2 of this
circular inter alia provides that the selection which have not been
finalised by 1.3.93 should be canceled / abandoned. Admittedly, the
selection initiated by the respondents for the post of Chief Goods
Clerk in the scale of Rs.1600-2660/- vide their notification dated
5.8.92 was not finalised till 1.3.93 and therefore the respondent no.2
had no other alternative to cancel the said selection. He was bound
by the circular dated 27.1.93 of the Railway Board and as such he
had no option but to cancel the said selection. It is averred by the
applicant that though the written test was held on dated 29.8.92 the
result of the same was not declared till May 1993 and this was done

deliberately to favour the SC / ST candidates. The respondents have
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however, replied that the result could not be declared as the
supplementary test for the absentees was to be held and after holding
the supplementary test the result was declared in May 1993.
However, in the meantime, the Railway Board circular had come into

effect and therefore the test had to be canceled.

6. Though it was tried to be argued that on account of the
cancellation of the test the applicant was prejudiced as the number of
reserved posts came to be increased on account of the restructuring
of the cadre while there was no reservation in the notified selection,
we are unable to appreciate the submissions made in this behalf.
The circular dated 27.01.93 does not provide for any increase in the
reservation quota for SC / ST and clause - 10 of the circular clearly
states that the existing instructions with regard to reservation of SC /
ST will continue to apply while filling additional vacancies in the
higher grades arising as a result of restructuring. It may be that due
to restructuring of the cadres more posts would be available in the
higher cadres thereby necessitating increase in the reserve quota but
then the post for the general category also would be increased
simultaneously. It therefore cannot be said that by the said
restructuring of the cadres the promotional avenues of the applicant
are reduced and that the cancellation of the selection test has
adversely affected his right of promotion. In fact no material has
been adduced by the applicant to show what was the percentage of
reservation quota earlier and how much increase in the reservation
quota is made after the restructuring of the cadres. In any case

since the circular dated 27.1.93 is not under challenge, the action
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taken by the respondents on the basis of this circular cannot be
struck down as invalid or null and void. Mr. Trivedi, learned
advocate for the applicant has relied upon the decision in the case of
said State of Bihar Vs. Secretariat Assistant Successful Examinees
Union 1986 Others reported in (1994) 1 SCC 126, but we fail to
understand how this decision apply to the facts of the instant case as
the said case related to the filling up the vacancies available up to the
last date of the calendar year following the year of the announcement
of the vacancies and not against the new vacancies. In that case the
number of vacancies were announced and examination were held two
vears after inviting the applications while the results were announced
still three years later. The Supreme Court has held that under the
circumstances, the candidates empanelled on the basis of the
examination held, were entitled to appointment only against the
vacancies available up till the last date of the calendar year following
the year of the announcement of the vacancies and not against the
vacancies available on the date of the publication of the result or
later. This decision has apparently no application to the facts of the
instant case as in the instant case there is no empanelment as the
selection was canceled. The vacancies arising on the date of the
announcement of the selection were to be regulated as per the

Board's circular and this circular is not challenged before us.

7. Mr. Trivedi, learned advocate for the applicant has submitted
that the main challenge of the applicant is not the circular issued by

the Railway Board but the challenge of the applicant is the

cancellation of the selection whereby the applicant was deprived of
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availing of the vacancies existed on the day of the cancellation of the
selection. The relief prayed for by the applicant in this O.A however
does not say anything about the directions to the respondents to fill
up the post as per the old vacancies. Furthermore, it is not shown
that on account of the restructuring of the cadres change has been
affected in the number of vacancies available for promotion to the
cadre of the Chief Goods Clerk and therefore it cannot be said that
cancellation of the selection has been prejudicial to the interest of the
applicant. It is contended that 29 vacancies We;"e available prior to
1.3.93 but this is not shown that after 1.3.93 any change had
occurred in this vacancy adversely affecting the promotional
prospectus of the applicant.  The relief prayed for also is not in
consonance with the submissions made regarding the filling up of the
vacancies after 1.3.93 being prejudicial to the interest of the
applicant. It is to be noted that by the said circular no change in the
rules or the procedure for recruitment or promotions to the post of
Chief Goods Clerk is made and therefore it cannot be said that the
vacancies available on 1.3.93 ought to be filled up under the old rules

or old procedure.

8.  Mr. Trivedi has also relied upon decisions in the case of
Purendra Kumar Sharma Vs. Union of India and Ors. reported in
(1990) 13 ATC 880 as well as Rabindra Kumar Mohanty Vs. Director
of Printing & Ors. reported in (1990) 14 ATC 298, but none of these
decisions has any application to the facts of the instant case. There
is no quarrel about the principle that the vacancies existing prior to

the revision of the rules have to be filled up according to the un-
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revised rules but, in the instant case there is only restructuring of the
cadres and not the revision of the rules. It is also not shown that the
restructuring of the cadre has acted against the interest of the
applicant. The circular affecting the restructuring of the cadre and
laying down the procedure for filling up the vacancies etc is not under
challenge before us and therefore, it cannot be said that the
cancellation of the test was done by the authorities with a mala fide
or ulterior motive. Since the cancellation of the impugned selection
to the post of Chief Goods Clerk was in compliance with the
directions given in the circular itself, the same cannot be held to be
bad in law. Under the circumstances, we do not see any merit in
this O.A and are of the opinion that the O.A deserves to be rejected.

In the conclusion therefore the O.A is rejected with no order as to

costs.
Caexomimalm 7 %]
(G.C. Srivastava) (A.S. Sanghavi)
Member (A) Member (J)
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