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Mr. Gulam Mohmed Ghanchi

Extra Departmental Branch Postmaster,

Dabhasa {Padra) 391 440. - Applicant -

Advocate : Mr. K. C. Rhatt
Versus

1. Union of India, through,
The Director General,
Department of Posts,
Ministry of Communication,
Dak Bhavan, Sansad Marg,
New Delhi - 110 001,

2. The Postmaster General,
Vadodara Region,
Vadodara - 390 002.

W

The Senior Supdt., of Post Offices,
Vadodara West Division,
Vadodara - 390 002. - Respondents -

Advocate : Ms. P. B. Sheth

JUDGMENT
O.A 664 of 1993

Date : 31.7.2001
Per Hon'ble Shri. A. S. Sanghvi :  Member (J). |

The applicant who was serving as an ED BPM, Dabhasa, Tal.
Padra was put off duty on 31.8.91 and was subsequently charge
sheeted on dated 11.2.1992. The charges leveled against the
applicant were that he had received one registered letter No. 856 for
delivery to the Branch Manager of the Central Bank of India but

had not delivered the same to the Branch Manager and had instead
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handed over the same to some body else which had resulted into
misappropriation of some amount. It was also alleged that again on
15.7.1991 a registered letter addressed to the Central Bank of India
duly entered at Sr. No. 3 and 4 in B.O. slip dated 16.7.91 was
received for delivery was not given to the EDA Dabhasa for delivery
and it was delivered to another person and that the address receipt
was not kept with the B.O. Shp dated 26.7.1991. After the
applicant gave his representation to the charges leveled against him
the inquiry in the charges was proceeded against him and the
inquiry officer had submitted report to the disciplinary authority
holding the applicant guilty of the charges. The disciplinary
authority had after giving opportumty to the applicant of
representation passed the order inflicting the punishment of
removal of service on him. The applicant had preferred appeal
against the order but the appellate officer has rejected the appeal.
He had thereafter preferred the present O.A. Even though, several
contentions are raised in the O.A regarding the legality and validity
of the inquiry proceedings and imposition of the punishment by the
disciplinary authority, Mr. K. C. Bhatt, learned advocate for the
applicant has submitted that he is confiniﬁg his attack only on the
ground of non payment of subsistence allowance to the applicant
during the period of the put off duty and the inquiry period.
According to Mr. Bhatt, though the applicant was put off duty with
effect from 31.8.91 he had not been paid any subsistence
allowance. Referring to several decisions of this Tribunal mainly

O.A37% of 92, O.A 216 of 96 and O.A 222 of 91 as well as several
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the inquiry report, the disciplinary authority had passed the
punishment order. According to her, appellate authority had also
given all opportunities to the applicant to represent his case and
only after full opportunity was given to the applicant of being heard,
the appeal was decided. According to her, there was no lacuna in
the inquiry procedure and since the mquiry was conducted as per

e rules and regulations and it is not shown that the order passed

B".‘.‘

by the disciplinary authority is in any way perverse or illegal, the
crder of punishment passed against the applicant should not be

interfered with.

3. We have considered the rival contentions carefully. It is not
in dispute that prior to the institution of the inquiry against the
applicant he was put off duty from 31.891. 1t is also not in
dispute that he was continued as put off duty even during the
mquiry and till the finalization of the inquiry and that during this
period 1e., right from 31.8.91 he has not been paid any subsistence
allowance. It is no doubt true and undisputed position also that
the applicant had participated in the inquirv' and the inquiry
against the applicant was not proceeded ex-parte. In the context of
the admitted position that put off duty allowance or subsistence
allowance or any other allowance was not paid during the period of
put off duty, the issue is whether such an omission weould vitiate
the proceedings against the applicant. This question has been
decided by this Tribunal in a number of cases including the

decision in the case of V. B. Rawal Vs. Union of India in O.A 222 of
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all other relevant matters. This decision was rendered in {(1989) 9

ATC 25. The department had taken this decision on appeal and an

dismissed the S.L.P. by its order dated 10% July 1995. The

Supreme Court while dismissing the S.L.P. issued the following

3 crmrree At s A e S of In warmine +F
Ne leave it open to the Government of India to re examine the
Ay
}

T
¥ - L
matter and if it is so chooses, frame a new set of Rules subsnmtmg Rule 9 (3}.

{3) 1t would be open to the Union of India to Px-q:mine such case to
reach the conclusion as to whether the individual is entitled to the salary for
the period when he was kept off duty under Rule 9 { } of the Rules. In the
ed in the disciplinary
k

event of any of the respondents being exonera

proceedings the salary for the off duty pe riod can only be denied to him after
affording him an opportunity and by giving cogent reasons.

(4} We direct the ap} hellants  concerned to afford reasonable
opport ni‘;; to the respoundentis in the disciplinary proceedings which are

‘DF'udu g or in progress against any of them. This may be done as directed by
the Tribunal i

in D' Jada's case.

cL

6. Pursuant. to such directions, the department has issued

amended rules and it also provided for payment of ex-gratia

allowance to be paid to the E.D.As during the period of put off duty

o
-

the rate of 25% of basic allowance and D.A. with appropriate
increase, if the period of inquiry was prolonged.

7. In the light of this position, Rule 9 (3] as it existed earlier

A%

which denied the payment of any allowance during the put off duty
period has been struck down and ceased to exist as a Rule from
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9. In a recent decision, following the decision in the case of
Fakirbhai Fulabhai Solanki {supra} the Supreme Court in the case

of Ram Lakhan etc. Vs. Presiding Officer and Ors. reported in 2000

(2) Scale, Page O has reiterated that during the period of suspension

emplovees are entitled to be paid for the whole period of suspension

at such rates as is provided under standing orders or service rules.

It was also made clear that if there is no such provision, they would

be entitled to be paid full salary even during the period of
suspension.

10. It cannot be denied that put off duty can be equated with the

period of suspension and therefore, even during the period of put off
duty, an emplovee is entitled to claim subsistence allowance and if
the subsistence allowance is not paid, the whole inquiry proceeding

is vitiated. The Supreme Court in the case of State of Maharashtra
Vs. Chanderbhan reported in AIR 1983 SC 803, has even struck
down a service rule which provided for payment of a nominal

amount as subsistence allowance to an employee placed under
suspensién and has observed that the right of life guaranteed to a
person under Article 21 of the Constitution is to be read intc the

service rules relating to payment of subsistence allowance.

11. Ms. Sheth, learned advocate for the respondents however
relying on the decision in the case of Capt. M. Paul Anthony Vs.
Bharat Gold Mines Ltd., (Supra) has submitted that the Supreme
Court has held that the inquiry proceedings would be vitiated only

when the applicant could not participate in the inquiry proceedings
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on account of the nonpayment of the subsistence allowance.
According to Ms. Sheth one of the qualifications required for the
appointment to the E.D. post is that the candidate should possess
adequate income and therefore when the E.D employee is placed on
put off duty it cannot be said that he would be left with no income
to maintain himself and thereby would not be in a position to
defend himself properly. According te her the very fact that the
applicant had participated in the inquiry proceedings suggest that
he was ;not prejudiced in defending himself on account of the non

payment of the subsistence allowance or put off duty allowance.

12. The arguments are quite attractive but when we considered

these arguments in the h‘g_’ﬁt of the observations made in the case of

Capt. M. Paul Anthony as well as in the case of O. P, Gupta Vs.

Union of India reported in 1987 4 SCC 328 and also in the light of-

the striking down of Rule 9 (3) of the ED (Conduct & Service) Rules
by the Bangalore Bench as well as by Supreme Court, we have no

hesitation in rejecting the same. As observed earlier there was a

specific provision made in Rule 9 (3) of the ED {Conduct & Service)

Rules for non payment of subsistence allowance during the put off
duty. These rules had come to be struck down by the Bangalore
Bench and ultimately by Supreme Court in the case of Peter D
Jada as observed earlier on the ground that it is violative of
Constitution of India. If in fact the ehgibﬂify criteria of having
sufficient means of income for the appointment to any post of ED

Staff was required to be considered for the non payment of the put
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if not the full salary. If he is not paid, then, the Govt. is violating

the provisions of the Constitution. The nonpayment of this

allowance or part of the salary is clearly injurious to the delinquent

and even if he has another source of income, it cannot be denied

that this nonpavment of the subsistence allowance had the
prejudicial effect on his defence. We are therefore unable to agree

with submissions of Ms. Sheth that because the applicant had

participated in the inquiry, it cannot be held that the nonpayment

of the subsistence allowance had prejudiced him in defending the

inquiry proceedings. We note that subsequent to the directions of
the Supreme Court in Peter D' Souza's case the Govt. has amended

Rule 9 of the P & T ED Agents (Conduct & Service) Rules, 1964 and

introduced one new sub-rule 3 in place of the old sub-rule 3 struck

down by the Supreme Court. Newly introduced sub-rule 3 now

reads as under :-

o £

An employee shall be entitled per month for the period of put
off duty, the amount of compensation as ex-gratia payment
equal to 25% of his basic allowance together with admissible
dearness allowance thereon on such 25% of basic allowance.
Provided that whether the period of put off duty exceeds 90
days. the authority which made the order of put oif duty
shall be competent to order the amount subsequent to the
period of first 90 days as follows .........

15. No doubt this sub-rule (3) has come into force from the date of
its amendment i.e., 13.1.97 and was not applicable to the case of
the applicant. However the amendment implies that the Govt. has
recognized the need of payment of put off duty 'allowance or
compensation to the employees who were placed put off duty and

this itself suggests that the inquiry conducted prior to the
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introduction of this amendment without payment of subsistence
allowarnice was vitiated. We have therefore no hesitation
concluding that the nonpayment of the put off duty allowance or
subsistence allowance to the applicant had the prejudicial effect to
his defence in the inquiry and because of the non payment of this
allowance, the inquiry proceedings against the applicant are vitiated
and being illegal are required to be set aside. In view of this

finding, we are not discussing the other contentions of Mr. Bhatt.

16. In the light of the abov

)

discussion, we have no doubt that the
applicant ought to have been paid subsistence allowance during the
put off duty period and since the same had not been paid, it can
easily be said that the delinquent did not have sufficient
opportunity to defend himself in the inquiry and therefore the whole
inquiry proceedings are vitiated. The impugned inquiry therefore
requires to be struck down on this ground. We are of the view that
allowing the lump sum amount to the applicant for the period he
remains under put off duty would be meeting the ends of justice in
this case. We assess the same at Rs.5000/- with the further
direction that from the date of the passing of this order the
applicant shall be regularly paid compensation / ex-gratia payment
under the due instructions issued by the Govt., at a rate not
exceeding 50% of the wages he would otherwise get had he

continued in service.

17. We also hold that the inquiry proceedings without his being

paid any subsistence allowance are being illegal we set aside the

. J
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impugned inquiry. We also direct that the applicant be reinstated
vith immediate effect in the same post and the amount of lump
sum compensation be paid to him within a period of four months
from the date of the order and if not paid, the same would be

payvable with running interest at the rate of 12% per annum from

ot &

the date of the payment The O.A is allowed with the above

direction. No order as to costs.

Co sl A

(G. C. Srivastava) (A. S. Sanghvi)
Member (A) Member (J)
Mb
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2, The Postmaster General

IN THE HrgH COURT OF GUJARAT AT AI-MHJABAD

i
’
b
1

District zAhmedabad

Special Civil Application NO ]L( of 2001,

t

v e
LA B |

In the matter of Articles 226

——

and 227 of the Constitution of I;.

. AND :

o

In the mattep of Posts and

Telegraphs Extra-»Departmental

Agents (Conduct and Servl’e )
Rules, 1964;

AND

In the mattep beiween,,,,,

i
1

le Union of India, through

The Directop Gengnalf PR ¥

Department of Posts,

Rinistry of Communication
Dak thvan Sansad Marg
New Delhi,j.,

’

Vadodara Region,

-

Vadodara;- 390 002,
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IN THEHIGH COURT OF GUJARAT AT AHMEDQBAﬁ _

special Civil Application No. 12531 of 2003

{Under Articles 22¢ of Constitution of India)
12 "UNTON DF INDIA

THRO® CHIEF POST MASTER GENERA

MHANPUR, AHMEDAZAD
Zx DIRECTOR

POSTAL SERVICES

PoM.G.

YADDDARA
F SUPERINTENDENT OF POST OFFICES

PHARUCH DIVISION,

BHARUCH

..... L...Petitionars
Versus

1. ARVINDBHAI M PATEL

0Z. TAL. KARJAN,

LGINT . RARQDS

Respondants

APPEARANCE ON RECORD

MR AMANT S DAVE for Petitionsr no. 1-3
MR P HANDA for Respondent no. 1

EQﬁAM: THE CHLEF JUSTICE & MR.JUSTICE H.K.RATHOD

Date of Decision : 24/0&/2004 ' o % E
ORAL TJUDGEMENT (Psr : THE CHIEF JUSTICE ) Ay o

e b i—— T




NATIONALI INFORMATICS CENTRE

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION No 11278 of 2001
with

SPECIAL CIVIL APPLICATION No 12531 of 2003

DPate of Decision: 24-0Lt-200Y4

UNION OF INDIA
Versus
GULAM MOHMED GHANCHI

Coram:
The Hon'ble Mr.dJdustice Bhawani Sinagh. Chief Justice

The Hon'ble Mr.Justice H.K.Rathod. Judge
Whether approved for reporting? 9&@5

For the Petitioner Mr Anant S.Dave

For the Respondents Mr.Anand L.Sharma

PER: BHAWANI SINGH. CHIEF JUSTICE (ORAL):-

] Potl oo
= = a~a <

etitiens—tUnion—ef—India -2 ~nthers— -~ -

[~
L LEUA SO = [

Vs. Gulam Mohmad Ghanchi (S.C.A.No0.11278/01) and Union
of India & others Vs. Arvindbhai H. Patel (S.C.A.
No-12531/03)). are decided by this common judgment. since

ultimate question for determination is common. Howevera

before adverting to the same. brief facts of each case éz///_

are being given separately.

Whether Reporters of Local Papers may be alloved to see the Judgment? 6;;(;8

1HNOO HOIH 1vHVYrNoD
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NATIONAL™ INFORMATICS CENTRE

t

e DM _the . appellate. _authaority. . therefore. action WAaSs

CULRIEA00 ludasment dated 2006200 - 2

2. .  S.C.A-No-11278/01-Gulam Mohmad Ghanchi:

) Respondent-Gulam Mohmad Ghanchi was serving as
Extra Departmental Branch Post Master (EDBPM). Dabhasaa.
Taluka Padra. He was put off duty (suspension) on
31-08-199L. Thereafter, he was chargesheeted on
11-02-1992 on the charges that he received one registered
letter no.85b for delivery to the Branch Manager of the
Central Bank of India. but did not deliver the same to
the Branch Manager, and instead delivered the same to
somebody else. resulting in misappropriation of some
amount. and that he received a registered letter dated
15-07-1991 for delivery to the (entral Bank of India-
duly entered at Sr.No.3 and 4 in B.0. slip dated
16-07-1991. but was not delivered to EDA Dabhasa for
delivery and given to another person. and the address
receipt was not kepf with B.0. slip dated 2bk-07-1991.
Enquiry was conducted against him and held guilty of the
charges. therefore removed from service. After putting
him off duty from 31-08-1991. no subsistence allowance

was paid to him. Appeal against the order was rejected

14NOO HOIH LvdvrNo

challenged before the C(entral Administrative Tribunala

Ahmedabad Bench (CAT) . In the Criminal Case
No.138/P/1999 ((C.R.No.bk24/91) (01ld Case No.154/P/1995)

filed for the same charges. the respondent stood

acquitted by judgment dated 31-03-2001 of Addl. Chief

Metropolitan Magistrate. 40th Court. Girgaum., Mumbai. sziz/
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S [ S.C.A-No-12531k/03-Arvindbhai M.Patel:

Arvindbhai M.Patel was working as
Extra-Departmental Branch Post Master (EDBPM) 0z (Bhalod

S0). He was charge~sheeted on.lS-UE-lQQE for imputations

that he failed to maintain devotion to duty. engaged in

forgery of signatures of the depositors. etc. Enquiry
was conducted. However. Enquiry Officer reported that
all the charges were not proved. The disciplinary

authority disagreed with the findings of the Enquiry
Officer. and issued notice to the respondent“inviting his
representation against proposed penalty to be impoused on
him. Accordingly, respondent submitted his reply.
Thereafter. penalty of removal from service was inflicted
on him. He was put off duty (suspension) from 23-11-1995
prior to service of charge sheet and as per order dated
23-11-1995. no gubsistence allowance was paid to him
during the pendency of the inquiry. The respondent

challenged the order before the CAT.

4. The common grievance advanced by the respondents

is that during the course of inquiry they were not paid

f subsistence allowance.  therefore. they could -net -defend -

. themselves in‘the inquiry proceedings. and consequently,

| there is failure of principies of natural justice. and on

this count. inquiry vproc:cd*ngs stand vitiated. CAT
placed reliance on Apex Court decisions in Peter D' Jada
& another Vs. Superintendent of Post Offices Udupi &
others ((1989) ATC 225). Fakirbhai Fulabhai Solanki Vs.
The Presiding Officer & another (1986 LLJ 124%). Ram

Lakhan etc. Vs. Presiding Officer & others (2000 (2)

14NOD HOIH 1vHYrNo

1

Scale 9). State of Maharashtra Vs. Chanderbhan (AIR 1983 %2_—~/

68-881v2v9 (6£0) ‘0L SWHOS TVASAHO
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| SC 803). (Capt-M.Paul Anthony Vs. Bharat Gold Mines
Lihited & another (AIR 1999 SC 141b) and 0.P. Gupta Vs.
Union of India (1987 Y4 SCC 328). and came  to the
conclusion that non-payment of subsistence allowance
during the pendency of domestic inquiry amounts to o
violation of principles of natural justices therefore- a |
enquiry proceedings stand vitiated. and consequently

respondents has been directed to be reinstated with

immediate effect in the same post. It was further

directed that lump sum compensation be paid in four
months from the date of order, and failure will entail ]
running interest a 12 per annum in the case of I
Arvindbhai M.Patel. and in the case of Shri Gulam Mohmad
Ghanchi. direction is for reinstatement and payment of

Rs.5000/- etc. etc.

5. Shri Anant S.Dave. learned Additional Standing

14NOD HOIH 1vHVYrNo

Counsel for the petitioners. contended that the judgments
of CAT are liable to be set aside. since it did not
consider that respondents did not raise the objection as

to non-payment of subsistence allowance during enquiry

proggggingggmin,mhich~the¥“pan$¢e4sa%e4+ﬁ%g§l:w}y-and"”in“““"““*“““‘i
the absence of prejudice being shouwn- inquiry proceedings :
cannot be quashed. Reference is made to the Apex Court 85
decision in Indra Bhanu Gaur Vs. Committee. Management
of M.M.Degree (ollege & others (2003 Lab IC 3844). Ue
have earlier referred to the decisions of the Apex Court
referred by the CAT in its judgments in our decision
dated 18-06-200Y in Chief Post Master General
Vs.Rameshbhai L.Parmar (S.C.A.No.5080/04%) with regard to
the contention raised by Shri Anant S. Dave. besides <€;7

.- 2
68-881¥2¥9 (6£0) ‘L1 SWHOH TVLSAHD
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;tate of Punjab and others vs. K.K.Sharma (2003 AIR SCW
2792). The fact remains that the respondents have not
been paid subsistence allowance. Question is whether the
respondents should raise this objection or ‘the
petitioners are duty bound to extend the benefit to the
respondents. Where statute provides for payment of

subsistence allowance- competent authority is duty bound

to pay subsistence allowance. Even in absence of such a

provision. the delinquent must be paid monthly salary he
is entitled to from time to time- the reason being that
suspension does not put an end to his service under the
Government. he continues to be member of the service and
master servant relationship continues. What is suspended
by termination is that the delinquent is asked not to
work . With this relationship. he is entitled to the
salary because situation of suspension is brought about
by the employer. The delinquent and his family have to
subsist. defend the case against him and engage experts
to help him. All these require substantial funds. Where
from they will come? Therefore. by denial of pay or

subsistence allowance/compensation amount. he is bound to

14NOD HOIH 1vHvrno

"SuftTer” enormously with regard to his existence and cannot

defend himself in the enquiry. The prejudice to the
delinquenf is writ large. therefore. obvious. The Apex
Court has elevated the right to subsistence allowance to
the 1level of right to 1live under Article 21 of the
Constitution of India. therefore, non-payment thereof

amounts to violation}of this right. It is profitable to

refer to Captan HM.Paul Anthony case (supra)(paragraphéf%i//ii

29):
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"Exercise of right to suspend an employee may be
justified on the facts of g particular case.
Instances. however. are not rate where officers

have been found to be afflicted by "suspension
syndrome™ and the employees have been found to be
placed under suspension just for nothing. It is
their irritability rather than the employee’'s
trivial 1lapse which has often 'resulted in
suspension.

Suspension notwithstanding.

non-payment of subsistence allowance is an
inhuman act which has an unpropitious effect on
the life of an employee. When the eimployee is
placed wunder suspension. he is demobilised and
the salary is also paid to him at a reduced rate
under the nick name of “Subsisten;e Allowance™,
so that the employee may sustain himself. This
Court in O0.P.Gupta v. Union of India. (1987) 4
SCC 328:  (AIR 1987 SC 2257) made the following
observations with regard to Subsistence Allowance

(para 15 of AIR):

~"An.--order-—-of-suspension of-a Government--servarnt-

does not put an end to his service under the
Government. He continues to be ;Xmember of the
service ih spive Of the order of suspension- The
real effect of suspension as explained by this
Court in Khem Chand v. Union of India (AIR 1958

3C 300) is that he continues to be a member of

the Government service but is not permitted-to ;

work and further during the period of suspension

he 1is paid only some allowance which is normally-<€2_’;/

1HNOO HOIH 1vdYrno
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less than the salary instead of the pay‘ and e
allowances he Ubuid have been entitled to if he

had not been sdéggpded- There is no doubt that

an order of?suségnsiona unless the departmental

inquiry is concluded within a reasonable time. ;

4 . ~affec€s a Government servant injuriously. The Ri‘

very expression "subsistence allowance" ‘has the

‘undeniable penal significance.  The dicfionary

meaning of the word "subéist" as given in Shorter

Oxford English Dictionary. Vol. II at p.21?L 1is

NATIONAL INFORMATICS CENTRE

---"to . .remain..alive .as _on..foodis to continue to ....‘..r :
;  §
exist™. "Subsistence™ means means of supporting
life, especially a minimum livelihood".

(Emphasisjéupplied)"

Division Bench of this Court in Special Civil Application

No-11693 of 2002 - Union of 1India vs. Ishwarbhai R.

1HNOO HOIH LvHVIrND

Patel, held that where subsistence allowance is not paid

during suspension. prejudice to delinquent is obvious."

b. Turning to the facts. apart from our conclusion
that prejudice to employees 1S ~obVious ~on aceount of

non-payment of subsistence allowance during the course of al
inquiry proceedings. respondents have stated before the

CAT that they claimed subsistence allowance. which was

not paid.

3

f
" cOnseov-ﬂtIY1 the defence suffered+s thereforea.

« proce~~+N9s are liable to be quashed for violation of

principles of natural justice. -We have no doubt in our " !

mind. for the reasons referred to hereinabove. that &2__//,
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respondents have suffered defence for. non-payment of
sub;istence a1lowance/compensétion/monthly salary. They
could nét defend themselves proper}y1' they and their
familieé suffered with regard to thei# subsistence and
defence. Therefore. what emerges out of the aforesaid
discussion is that CAT has examined the matter quite
seriously and comprehensively before allowing the claims.
We find no justification to take a different view in the

matters,

Consequently. we find no merit in these Petitions
and the same are dismissed. The petitioners are directed
to implement the CAT Judgments within four weeks from the

date of receipt of this Judgments Rule in each matter is

i
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