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Date: 31,7.2001 

Per Elon'ble Shri, A. S. Sanghvi 	Member (J). 

The applicant who was serving as an E.D BPM, Dabhasa, TaL 

Padra was put off duty on 31.8.91 and was subsequently charge 

sheeted on 
dated 11.2.1992, 	The charges leveled against the 

applicant were that he had received one registered letter No, 856 for 

delivery to the Branch Manager of the Central Bank of India but 

had not delivered the same to the Branch Manager and had instead 
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handed over the same to some body else which had resulted into 

misappropriation of some amount. It was also alleged that again on 
,., 	 I I 	 1 

j . 
J. 199 i a registerea setter aaaressed to the centra1 Ban of inajia 

duly entered at Sr. No, 3 and 4 in B.O. slip dated 16.7.91 was 

received for delivery was not given to the EDA Dabhasa for delivery 

arid it was delivered to another person and that the address receipt 

was not kept with the B.0. Slip dated 26.7.1991. 	After the 

applicant gave his representation to the charges leveled against him 

the incuirv in the char°es was r  roce d ede a$ainst him and the 

Inquiry officer had submitted report to the disciplinary authority 

holding the applicant guilty of the charges. 	The disciplinary 

authority had after giving opportunity to the applicant of 

representation passE-d the order inflicting the punishment of 

removal of service on him. The applicant had preferred appeal 

against the order but the appellate officer has rejected the appeal. 

He had thereafter preferred the present O.A. Even though, several 

contentions are i ised in the 0.A regarding the legality and validity 

of the inquiry proceedings and imposition of the punishment by the 

disciplinary authority. Mr. K. C. Bhatt. learned advocate for the 

applicant has submitted that he is confining his attack only on the 

ground of non payment of subsistence allowance to the applicant 

during the period of the put off duty and the inquiry period. 

According to Mr. Bhatt, though the applicant was put off duty with 

effect from 31.8.91 he had not been paid any subsistence 

allowance. Referring to several decisions of this Tribunal, mainly 

0..A 379 of 923  0.A 216 of 96 and 0.A 222 of 91 as well as several 
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i-iment of the subs.stence allowance to the apDhcant has not only 

plcnt 	ndnpwase utprejudiced the apia n 	i 	i  	has also 

the inquiry proceedings. According to him, only on this 

the nuir proceedings are required to he set aside a_nd the 

oppii.cant be directed to be reinstated in service with full bard 

.s. He has also submitted that in the criminal case instituted 

st tue applicant at bombay, the applicant has been acqurtted 

of the charg;es leveled againsthim. According to him, for the same 

:edng that. no subsistence allowance was paid to the applicant 

during the. period of put off duty has contended that the applicant 

not prejudiced by not having been paid the subsistence 

owance  and he had in fact participated in the inquiry. She has 

relied on decision in the case of Capt. M. Paul Anthony Vs. Bharat 

Gold Mines LtcL, reported in (1999; 3 SCC 678, and submitted that 

f the non payment of the subsistence allowance has not come in 

of the applicant in defending the inquiry proceedings, it 

be a ground for quashing or setting aside the disciplinary 

	

thg 	 ermoe, contended 	quywasproceedin 	 h 	 n  

carried out as per the rules and regulations and all opportunities 

were given to the applicant to defend himself in the inquiry. After 

YUCiUSIOfl of the inquiry the copy of the inquiry report was also 
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the inquiry report, the disciplinary authority had passed the 

punishment order. According to her, appellate authority had also 

given all opportunities to the applicant to represent his case and 

only after full opportunity was given to the applicant of being heard, 

the anpeal w as decided Accoraing to her there was no lacuna in 

the inquiry procedure arid since the inquiry was conducted as per 

the rules and regulations and it is not shown that the order passed 

by the scipia 	i 	any    	 verse  or illegal, the 

order of punishment passed against the applicant should not be 

lflLel erea with. 

3. 	We have considered the rival contentions carefully. It is not 

in dispute that prior to the institution of the inquiry against the 

applicant he was put off duty from 31.891. 	It is also not in 

dispute that he was continued as put off duty even during the 

incuirv and till the finalization of the inquiry and that during this 

period i.e., right from 31.8.91 he has not .been paid any subsistence 

allowance. It is no doubt true and undisputed position also that 

the applicant had participated in the inquiry and the inquiry 

against the applicant was not proceeded exparte. In the context of 

the admitted position that put off duty allowance or subsistence 

allowance or any other allowance was not paid during the period of 

put off duty, the issue is whether such an omission would vitiate 

the proceedings against the applicant. This question has been 

decided by this Tribunal in a number of cases including the 

decision in the case of V. B. Rawal Vs. Union of India in O.A 222 of 



91 decided on 12.5200O and also in case of AM. Ilapasi Vs. Unio 

of India O.A 379 of 92 decided on 1.4.5.2000 ai:  

Ramanlal V. Joshi Vs. Union of India in Q.A 2 	e: 

22.11.2000. In these cases the Tribunal have discussed in detail 

the effect of the failure to pay any allowance qua the put off dur. 

in 	t Iii 	n ...TV 	rori 	Fl 
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that of Bangalore Bench in Peter D Jadas case which struck 

th.e Rule 9 (3) of the Extra Departmental (Conduct & Service) Rule 

which decision was up held by the Supreme Court, this bench ha 

held that failure to put off duty allowance or any subsistence 

allowance during the period of put off du.t period would 
....- 	................_ L 	 ...................! 	.-...... 

then, nrovided that an employee shall not be entitled 
I 	ct 	I - I ' 	 I allowance br the peno tOT wnicn he is Kept OIl duty. I ms wae 

challenged by some affected persons before the Bangalore Bench ir 

We case of Peter D Jada and another Vs. Superintendent of Pos 

.)ffi.ces Udu.pi. and Others (1989) ATC 225, The Bangalore Bench 

Tribunal had extensively examined the various issues and held 

diat the denial to pay any subsistence allowance during the put off 

:iutv period was unconstitutional and struck down Rule 9 (3) of the 

du1es as violative of Article 14 of Constitution of India. It directed 

of India to re=examine the matter in its entirety and 
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allowance with due regard to the unique nature of EDA service and 

all other relevant matters. This decision was rendered in (1989) 9 
rpfl 	Ti-1: 	 t 1- 	-1 tlr--' 	 1 	iri - 	- 	 r 	 - 	01 11 	 e a.1 	 a:n 11 

S,L.P. 	was filed ofore Supreme Court. The Supreme Court 

dismissed the S.L.P. by its order dated 1O July 1995. The 

Suoteme Court hiie chsimssinp the S L P tssued the loilaxng 

directions 

We declare Rule 9 131 of the Rules as violative of Article 14 of the 
Constitution of India. 

We leave it open to the Government of India to rc: examine the 
mattt i inu if it is so ltciose flauiL a tie set cii hules sUhutUt1fl hule -J ( 

It would. be  open to the Uiilon of India to examine such case to 
reach the conclusion as to whether the individual is entitle d to the solar Ibr 
the period when he was kept off duty wider Rule 9 (.1) of the Ruies. In the 
event of anv of the respondents bring exoncated. in the disciplinary 

rocetuu1gs the saL-tr' to hUT 	I iit' p uci aii onl' e cte1tiecl to him altei 
ffcrdwg hun -rn 0111vrl11nlb and hi giving gent 1easns 

(41 We direct the appellants concerned to aflbrd reasonable 
OPPOrtiiiiY to the respoildents n the (I iscipimaiy proceedings which are 
pending or in progress against any of them. This mmv be done as directed by 
the Tubunal in D' Jadas case. 

Pursuant to such directions, the department has issued 

arrie.ndecl rules and it also provided for payment of ex-gratia 

allowance to be paid to the E,D,As during the period of put off duty 

at 	 f 25 	 w  	t D.A. 	aropratethe ate o%oasi 	 wipp  

f the er 	n 	as 	cc.increase, i 	i 	 w 	n,   

In the lpj it of this position, Rule 9 (3) as it existed earher 

hich denied the pa ment of an allowance during the put off duty,  

per2od has been struck down and ceased to exist as a Rule from 



15.7.88 which was the date of decision of the Bangalore Bench 

w. mcli was uprieict by tue Supreme uourt. in me absence 01 the 

rule it cannot be argued that any rule provides for not paving any 

subsistence allowance or any other allowance during the put off 

duty period. After Bangaiore Bench struck down the rule, Rule 9 

(3) does not exist in the rule book w.e.f. 15.7.88. We have therefore 

to consider the effect of the omission to pay any allowance during 

the period of put off duty on the disciplinary proceedings. This 

issue has been gone into by us in the case of V. B. Raval and A.M. 

KaDasi. 	 to erli 	h 	hae scuetc. referred 	aeww 	 lawlaiddi 	dh  

down by Supreme Court in such matters. 

8. 	The Supreme Court in the case of Fakirbhai Fulabhai Solanki 

Vs. The Presiding Officer and another, reported in 1986 LW 124 

has laid down that the non pa"ment of subsistence allowance 

during the pendenc of proceedings under Section 33 (i) or 33 (3) of 

Act, vitiates the proceedings and decision. It was a case of 

suspension of an employee and the Supreme Court had observed 

that the order of suspension by itself does not put an end to the 

employment. The workman continues to be an employee during the 

period of suspension and it is for this reason ordinarily the various 

standing orders in force in several factories and industrial 

establishments provide for payment of subsistence allowance which 

is normally ks-s than the usual salary and allowance that are paid 

to the workman concerned. An order of suspension no doubt 

prevents the employee from rendering his services but it does not 

13ut an end to the relationshin of in aster at.. d servant between the 
/ r .. 
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In a recent decision, following the decision in the case of 

Fakirbhai Fuiabhai Solanki (supra) the Supreme Court in the case 

of Ram Lakhan etc. Vs. Presiding Qfflcer and Ors. reported in 2.000 

(2) Scale. Page 9 has reiterated that during the period of suspension 

employees are entitled to be paid for the whole period of suSpension 

at such rates as is provided under standing orders or service rules. 

it was also made clear that if there is no such provision, they would 

be entitled to be paid full salary even during the period of 

suspension. 

it cannot be denied that put off duty can be equated with the 

period of suspension and therefore, even during the period of put off 

duty, an employee is entitled to claim subsistence allowance and if 

the subsistence allowance is not paid, the whole inquiry proceeding 

is vitiated. The Supreme Court in the case of State of Maharashtra 

Vs. Chanderbhan reported in AIR 1983 SC 803, has ever struck 

down a service rule which provided for payment of a nominal 

amount as subsistence allowance to an employee placed under 

suspension and has observed that the right of life guaranteed to a 

person under Article 21 of the Constitution is to be read intc the 

service ruie 'eiating to payment of subsistence allowance. 

1 1. Ms. Sheth, learned advocate for the respondents however 

relying on the decision in the case of Capt. M. Paul Anthony Vs. 

Bharat Gold Mines Ltd., (Supra) has submitted that the Supreme 

Court has held that the inquiry proceedings would be vitiated on1y 

when the applicant could not participate in the inquiry proceedings 



on account of the nonpayment of the subsistence allowance. 

According to Ms. Sheth one of the qualifications required for the 

appointment to the E.D. post is that the candidate should possess 

adequate income and therefore when the E. D employee is placed on 

put off duty it cannot be said that he would be left with no income 

to maintain himself and thereby would not be in a pOsition to 

defend himself properly. According to her the very fact that the 

applicant had participated in the inquiry proceedings suggest that 

he was not prejudiced in defending himself on account of the non 

payment of the subsistence allowance or put off duty allowance. 

12. The arguments are quite attractive but when we considered 

these arguments in the light of the observations made in the case of 

Capt. M. Paul Anthony as well as in the case of 0. P. Gupta Vs. 

Union of India reported in 1987 4 SOC 328 and also in the light of 

the striking down of Rule 9 (3) of the ED (Conduct & Service) Rules 

by the Bangalore Bench as well as by Supreme Court, we have no 

hesitation in rejecting the same. As observed earlier there was a 

specific provision made in Rule 9 (3) of the ED (Conduct & Service) 

Rules for non pavmer.t of subsistence allowance during the put off 

duty. These rules had come to be struck dawn by the Bangalore 

Bench and ultimately by Supreme Court in the case of Peter D 

Jada as observed earlier on the ground that it is violative of 

Constitution of India. 	if in fact the eiigThility criteria of having 

sufficient means of income for the appointment to any post of ED 

c-" 	Staff was required to be considered for the non payment of the put 



off duty allowance, then, Rule 9 (3) as it existed prior to 

amendment, would not have been struck down by the Supreme 

Court as unconstitutional. The very argument that he had other 

source of livelihood available with him was applicable to the case 

before the Bangalore Bench as well as the Supreme Court but in 

spite of the that the Rule regarding the non payment of the 

subsistence allowance to such a staff has come to be struck down 

by the Supreme Court, The reason for the same is provided in the 

case o0 	V. Uon of Id 	eren t Supr. . 	 w 	 eme Court  

has categorically stated that The order of suspension of a Govt. 

servant does not put an end to his service under the Government. 

He continues to be a member of the service in spite of the order of 
"T' 	 -II-- 	1' 	 ,-,-, 	i.-:-,-.y i- 	7._- u 	pCJ.)-1o11. 	lflC 	 O SU JiJ.SiOIJ s expidLrJ 	Uy tflL 

Court ln Kapa.si Vs. Union of India is that he continues to be a 

member of the Government service but is not permitted to work and 

further during the period of suspension he is paid only some 

allowance - .ceneraliv called subsistence allowance which is 

normally less than the salary except the pay and allowances, if he 

had not been sus ended. 

fyi. !-aLlI Ant].ioii , the Supreme ourt 

i.ing the Govt. service, a person does not 
barter way hLs past rights as hwnan being, 
S 	ndanena]nght, in /vor of the 

The 	Government by pro vidlng Job 
to its citL'ens only fulfills its obligations under 
un. including the Directive Piinc.ipies of State 
ilovee on taking up an employment only 



agrees to subject himseLf to the regulatory measures 
concerning his service His association with the GovL or 
any other employer, like instrumentalities of the Govt or 
stFitutorv or aUtOJ7UJTJOUs coiporanons. etc., IS Fe,IIIaIed by 
the terms of contract of senzice or service rules made by the 
central or the State Government under proviso to Article 309 
of the constitution or other statutory rules incJuding 
Certified Stan ding Orders. 	The ftin dam ental rih ts, 
including the riht to Lz : Ie under Article 21 of the 
Cons titutic.n or the basic human ri.Its are not surrendered 
by the employee. Provision ]or payment of subsistence 
aL'owance made in service rules only ensures non-violation 
of rih r to life of' employee. That was the reason why this 
Court in the case of Stare of Maharasltra Vs. Chan(jrabhan 
Tale StrUCK down we serioce rules woich pro vtaeC for 
payment of a nominal amount of Re, I as subsistence 
allowance to an employee placed under suspension" 

14. The Supreme Court thereafter examined the facts of the case 

before it and held that since the applicant therein could not attend 

the inquiry proceedings as he was not paid the subsistence 

allowance, the inquiry proceedings were vitiated. The Supreme 

Court has however nowhere stated in this decision that the 

participation in the inquiry proceedings by the delinquent would 

not bring any infirmity to the inquiry proceedings even if he has not 

been paid the subsistence allowance. However, the striking down of 

the service rules where it provided for the payment of nominal 

mount of Re. I as subsistence allowance in the case of State of 

1aharashtra Vs. Chandrhhan Tale 1983 (3) SCC 387, suggests that 

bite non payment of the subsistence allowance or payment of 

nreasonable amount would vitiate the inquiry proceedings. When 

te relationship of the master and servant during the period of put 

T duty does not come to -in end and the delinquent continues to 
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it not the full salary. if he is not paid. then, the Govt. is violating 

the provisions of the Constitution. 	The nonpayment of this 

allowance or part of the salary is clearly injurious to the delinquent 

and even if he has another source of income, it cannot be denied 

I 	 _.4 ti-- 	 -, 	.4 that this 	 uie iiau 

prejudicial effect on his defence. We are therefore unable to agree 

with submissions of Ms. Sheth that because the applicant had 

participated in the inquiry, it cannot be held that the nonpayment 

of the suhsitence allowance had prejudiced him in defending the 

inquiry proceedings We note that subsequent to the directions of 

the Supreme Court in Peter D Souzas case the Govt. has amended 

Rule 9 of the P & T ED Agents (Conduct & Service) Rules, 1964 and 

introduced one new sub-rule 3 in place of the old sub-rule 3 struck 

down by the Supreme Court. Newly introduced sub-rule 3 now 

reads as under 

An employee sha"be entitled per month for the period ofput 
c3fI dutv the amount of comp 	ti ensaon as exgratia payment 

equal to 25% of bi basi' allowance together with admissible 
dearness allowance thereon on such 2% 01 oasic allowance. 

tat wetheth 	p Prod 	 iftoff duty exceeds 90 
days. the authorit which made the order of put off duly 
shall be competent to order the amount subsequer;t 
period of first 9C' clays as follows 

15. 	No doubt this sub-rule (3) has come into force from the date of 

its amendment i.e., 13.1.97 and was not applicable to the case of 

the applicant How ever the amendment implies that the Govt has 

recognized the need of payment of put off duty 'allowance or 

compensation to the employees who were placed put off duty and 

this itself suggests that the inquiry conducted prior to the 



introduction of this amendment without payment of -subsistence 

allowance was vitlatea. 	We have therelore no hesitation in 

concluding that the nonpayment of the put off duty allowance or 

subsistence allowance to the applicant had the prejudicial effect to 

his defence in the inquiry and because of the nOfl payment of this 

allowance, the inquiry proceedings against the applicant are vitiated 

and being illegal are required to be set aside. 	in view of this 

finding, we are not discussing the other contention-s of Mr. Bhatt. 

16. 	tea 	uoIn the light ofh  	we have no doubt that the 

applicant ought to have been paid subsistence allowance during the 

putu 	od and since the smehnot been paid, it cani  

easily be said that the delinquent did not have sufficient 

opportunity to defend himself in the inquiry and therefore the whole 

inquiry proceedings are vitiated The impugned inquiry therefore 

down on this ground. We are of the view that requires to be struck  

allowing the lump sum amount to the applicant for the period he 

remains under put off duty would be meeting the ends of justice in 

this case. 	We assess the same at Rs.5000/- with the further 

direction that from the date of the passing of this order the 

applicant shall be regularly paid compensation / exgratia payment 

under the due instructions issued by the Govt, at a rate not 

exceeding 50% of the wages he would otherwise get had - he 

continued in service. 

17, We also hold that the inquiry proceedings without his being 

paid any subsistence allowance are being illegal we set aside the 
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impugned inquiry. We also direct that the applicant be reinstated 

with immediate effect in the same post and the amount of lump 

sum compensation be paid to him within a period of four months 

from the date of the order and if not paid, the same would be 

payable with running interest at the rate of 12% per annum from 

the date of the payment. 	The O.A is allowed with the above 

direction. No order as to costs. 

(r 

(S. C. Srivastava) 
Member (A) 

(A. S. Sanghvi) 
Member (3) 

Mb 



Sr. No 

Dated: 	-, 

Submitted : Hon'ble-Ui 

Hon'ble Hi 

Hon'ble fy11  

Certified Gpy or ordE 

C./. io.fl 2) 	of -  . 	O 	passed.by the 
pTm9— .e.t/Hiçh Court aqainat the Judgment/ra1 

rder passed by this Tribunal in 'A/ 6j cs planed 

for perused pleass 

s.(j) 

c eCtia i-ran 

Hon'ble Fir. A . S . Sa ngha vi, Ns rnbs r (j ) 

Hon'ble Hr. .C.3rivsstaa, Henbör (A) 



WV 

'OBE RETURNED TO THIS COURT/T BESERVED ON RESPOND 

(TO BE RETURNED TO THIS COURT DULY EXECUTED) 
 

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD  

Special Civil Application Ho 11278 of 2001 
Fixed on 
F) :istr jot 	I11EDBt) 

UH1ON OF IHUIO 	
2 	 Petlt:iOrier a) dvocate 

?iF 	c1T 	Oc;VE 

Vs 
IULAM MONMED (HANC:HI 	

Opponen t( a". 

I THE E(I3TPFR 
C:ENTRL. ADMI ill:2:TFi I V 
TRIBUNL, F;HMEDABAD BENCH 

OPP. $TD 1 UM, NAVRAi-11CAPURA.  

Ii 
tO 

UPON Read Iii o t he pet it .r on a I: "tO abavenamed pet it I crier i 5) r esen  

thi 	Cou t t hi riuqh ,i / h i t h- 	 rIP ANhN 	 I 

Pending tha hearing and finaL disocosi of this patitior 

the e:xecu t: of,,. one rat: ion and i top 1 amer tat I rn of the or do 

dtd3L7,'2U')i pse1 by the Lci. Ti ibuniaL in O.A,.NO 

2 	
nnA to the petitOr is so f a r as the I ribunal ro 

arid set asLie the IncuirY and has Further dirOctr- lb 

pati ti oner to reinstate U a r aspordont. be  staya

LL  
rr 

 

n H Who rosa Uon hear i ng MR NNT :.: 

o 

Court passed the f cliowi ci 

Coram 	D M Dharmadhikari C J & K A Pu,) 3 (it 14 2 01 

................................................. 
ii the mear,time, the impugned order of 

\\ 	
1 r iburtal to the extent it directs reirtstat,eflPettt of U 

Y esuDrien t amp I nyee in so r'vi co • a hal I reins in 	I:ayed oi 

the condition of the. pet:itiOiter 	Cu of ii 

I 	i tot 	1 r 

Cv 

It is hereby accordinglY ordered that, in the meantiinO 

Iho 	inc: Lomentation 	
execution and cperatiori of 

m 	01 	 ou 
I' 	 u 

iesportdent empi oyea in service be arid at hat eby stayed 

in 	tie 	 ci i r 	ii 	t 	the 	t I:ionot 	Un i ri 	oF 	lid Li 

f ' i rig ...he money part oft no 
order wit ii. ni two n,ot t.ha 

iJjtflCSS 
DEVDATTA PIADHAV DHARMADHIKARI, Esquire Chief JuatlOe 

:'L Hi'Jot'a:i oi:.i ;.:4 tLis ieth d:lv 

- J- \_,_/ 1?c' Cbeput' Façi trar 

(7 7W€ Cv! 

iIIIIIhlIh_ 	 U 

 



5R.N./40LIT:R 	NO. 	3(I)p 

DT 

RSICTFIJLLY 	51,jmITT: 	TE 	: 	HEN' 	LEE 	1IC E CH IN 
H 	N'TLE 	n:M:R  
H'L 	M 77 R (,:)c 
HEN'L.I 	N:MR 	( 	) 

Certifisd Copy of order doLed2l/Qo/ 	in .i. 

Soecial C. .. 	No.I77 	of possd 	by the 

Hon'ble 5upr 	urt / Hon'ble 	High Court ageinst the 

Judgmsn 	/ 	Ora1r 	passad 	by,  this Tribunal in 	O. 	N. 

placed 	for 	perusal please. 

3 

Dealing Clerk 	 S.D. 	(j) D.P. 	(.J) 

HCN'3L 	\IIC E. 	7 HRMN 

HON'L 	1-R 	( 	) 

H°N'L 	f1•NR 	(A ) 

HEN'JL 	M.11?.R 	( 



Sr.No. 

Dated: 

Submitted : Hon'ble Vice Chairman & 

Han'bia Mr. A.5.anqhai, Member () 

Hon'ble Mr. G.C. Srivastava, Member () 

Certi?ied Copy of ,order dated m CA/ 

Spt. C.A. 1O. 	 of 	 passed.by  the 

Supreme 

Crder passed by this Tribunal in i' 

.Or perused please. 

Hori'ble JicB Chairman 

on'ble 	 1mber () 

Hon'ble F1r. G.C.3rivastava, Member 

I-. 



'OMMON WRIT 

/ IN TH[ HIGH COURT OF GUJApT AT AHI1EDAAD 

Opecial Civil Appjj 	on 	11270 
-71 : 	2001 

- 

:::r 

-tn: : 
r.din tm:. 	ptit.icn 	ct 	thc ctit.iccf- :u 	t 	: 	L 	t 	t 

cj.c.nt..:j 

trc .nt 1112 	t: ancJ 	tc.  

	

nc 	 the Ccu rt 	c: red 'j Ic 	tc I :5uc:n L4/ 1 / 2 j 

	

.,iCi 	 L rn flea. 
NNT IL D\/ f:r the Pet1t1: - 

TLAL C ChTT for the  

:ccnt nc 

;. IR/\THO DC. 

............. 

r T (.p T1i'- 	1 I 	- 'fiC 2 
I 1 

CTrLIcc- TtoN NO,125C1 Or 

Coth there oettonr 
- Union of India C Lncr: 

................................................................................. 

..................'.LIIC neach matter 	disc.... arned. 1ntcr.m j::1 	n:irnt- 
. 
..arlic rrL1 	-'t --- 	'a.o3tecL 

.:Ic,rt: ......... 

Fli 

I 

yp ~ 



HJ4i CINCH, Equre 	 : - 

:ific: J1th1n 

\. 

1 



1.. 	UNION 	OF 	1NDI POOTMOFF 	L1ENE.F. 

THFO 	DIOEC:TOR OENEFAL VE:OOF 	ROION 
LPTT 	OFPOCTO. 	MINIO TR 'i C VADODiA 2' 	002 • C:OrMUN I::TIoN - 

rn 	I 

• :. 	 O ij 	C;i 	or 	posr 
\'DODRA NEOT DIV1CION 
iD) 	000 002 

S.  
LINICu 	OF 	INEI. 	T1OU0H OHIEr 

fVTi 	I2fl Trp 

t 	TI: 	Lr... 
p 	 -'c- - 

• 
• - 	TH 	:.n•ru 	rHJpr.rr 

j g 
I 0•NF.1jC:I•••I 	Di\'I0iO m- • - 

W  THE • cr r 	: 	:or 	2Wr: 

:: 	ir:r 	Cl : • O.. 	c'324,.0D _________ 

• 

o 
LL 

I - 
'_rT Tfl 

S 0 

L rUCH CU 



UECPTED COPY 

CI) 
IN THE HLGH COURT OF GU3ART AT AFMDABAn 

D1.strLct :Ahthedàbad. 

Specja1 CLVL1 ApplLCati0n NO•iI 

icf
Of  20O1, 

In the matter nc 

and 227 of the Constitution of I 

A N D 	 H. 

In the matter of P03t5 and 
Teleg-raPhs Extra.. DepartWentai 

Agents (Conduct and Servj;e ) 
Rules, 1964. 

A N D 

In the matter between: 

1, Union of India, through 

The DLrectox Genexial. 
 

Department of Posts, 

Minist.y of CommunicatLon, 

Dak Bhavan, Sansad Ma.rg, 

New De1hj.i. 

2 The Postaster GerraI, 

Vadodara RegLon, 

Vadodara 3-90 002 
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IT 

IN THEIGH COURT OF GUJARAT AT AHMEDAAD 

Special Civil Application No. 12531 of 2003 

(Under Articlez 226 of C:onstitutlofl of India) 

UNION OF INDIA 
T1RO' CHIEF POflT MAST 	CFNERA 
':HAN FUR, AHMEDABAD 

2. DIRECTOR. 
POSTAL SERVICES 
P .. M C - 
VA D 00 A P A 

SUPERINTENDENT OF POST OFFICES 
EHARUCH DIVISION, 
OH A RUCH 

etitioners 

V e r s U : 

RVi NDDI{AI '1 PAT  

	

OZ. TAL. KARJAN. 	 •... 

[IDT. DAF:OD4. 

	

- 	 Respondents 

c. 

APPEARANCE ON RECORD 

MR ANANT S DAVE for Petitioner nc. 1-3 
MR PK HANDA for Respondent no. 1 

CO1AM: THE CHI,EF JUSTICE & MR. JUSTICE H - K .RATHOD 

D.t.e of Decision 	24/06/2004 

ORAL JUDGEMENT 	Pe r 	THE CHIEF JUSTICE ) 



IN THE HIGH COURT OF GUJARAT AT AHMEDABAD 

am 
SPECIAL CIVIL APPLICATION No 11278 of 2001 

with 

SPECIAL CIVIL APPLICATION No 12531 of 2003 

Date of Decision: 24-06-2004 

-------------------------------------------------------- 

UNION OF INDIA 
Versus 

GULAM IIOHMED GHANCHI 
-------------------------------------------------------- 

Coram: 

The Hon'blc flr..Justice Bhawani Sinqh, Chief Justice 

The Hon'ble Mr.Justice H.K.Rathod, Judqe 

Whether approved for reporting? 

For the Petitioner 	 Mr Anant S.Dave 

For the Respondents 	 Ilr.Anand L.Sharma 
I 
C 
0  C 

-1 

PER: BHAWANI SINGH, CHIEF JUSTICE (ORAL):- 

o-th thc:c 

Vs. 	Gulam Mohmad Ghanchi (S.C.A.No.11278/01) and Union 

of India & others Vs. 	Arvindbhai M. 	Patel (S.C.A. 

No.12531/03)), are decided by this common judgment1 since 

ultimate question for determination is common. However, 

before adverting to the same, brief facts of each case 

are being given separately. 

R 

Whether Peporters of local Papers may be allowed to see the Judgment? 

6e-j 



:: u2 :ai 	Judnt 'Jatd 	16 	 2 

2. 	S.C.A.No.11278/01-Gulam Ilohmad Ghanchi; 

fespondent-Gulam Mohmad Ghanchi 	was 	serving 	as 

Extra 	Departmental 	Branch Post Master 	(EDB,PM), 	Dabhasa, 

Taluka Padra. 	He 	was 	put 	off 	duty 	(suspension) 	on 

31-08-1991. 	Thereafter, 	he 	was 	charqesheeted 	on 

11-02-1992 on the charges that he received one registered 

letter no.856 for delivery to the Branch Manager 	of 	the 

Central 	Bank 	of 	India, 	but did not deliver the same to 

the Branch Manager, 	and instead 	delivered 	the 	same 	to 

somebody 	else, 	resulting 	in 	misappropriation 	of some 

amount, 	and that he received a 	registered 	letter 	dated 

15-07-1991 	for 	delivery 	to 	the Central Bank of India, 

duly entered at 	r.No.3 	and 	4 	in 	B.O. 	slip 	dated 

16-07-1991 	but 	eas 	not 	delivered 	to EDA Dabhasa for 

delivery and given to another 	person1 	and 	the 	address 

receipt was 	not 	kept 	with B.O. 	slip dated 26-07-1991. 8 

Enquiry was conducted against him and held guilty of 	the 

charges1 therefore 	removed 	from service. 	After putting 

him off duty from 31_08_1991, 	no 	subsistence 	allowance 

was paid 	to 	him. 	Appeal against the order was rejected 

cf inn 	wg  

challenged 	before 	the 	Central Administrative Tribunal1 

Ahmedabad Bench 	(CAT). 	in 	the 	Criminal 	Case 

No.138/P/1999 	(C.R.No.624/91) 	(Old 	Case No.154/P/1995) 

filed 	for 	the 	same 	charges-1 	the 	respondent 	stood 

acquitted by 	judgment 	dated 	31-03-2001 of Addi. 	Chief 

Metropolitan Magistrate, 40th Court, Girgaum 	Mumbal. 
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3. 	S.C.A.No.12531/03...Arvindbhaj 	M.Patel: 5752 

Arvindbhaj 	11.Patel 	was 	working 	as 

Extra-Departmental 	Branch Post Master 	(EDBPM) 	Oz 	(Bhalod 

SO). 	He was charqe-shee 	on 15-02-1996 for imputations 

that 	he 	failed to maintain devotion to duty, 	engaged in 

forgery of 	signatures of 	the depositors, 	etc. 	Enquiry 

was conducted. 	However, 	Enquiry Officer reported that 

all 	the 	charges 	were 	not 	proved. 	The 	disciplinary 

authority 	disagreed 	with 	the 	findings 	of the Enquiry 

Officer, 	and issued notice to the respondent'invjting his 

representation against proposed penalty to be imposed 	on 

him. 	Accordingly, 	respondent 	submitted 	his 	reply. 

Thereafter, 	penalty of removal 	from service was inflicted 

on him. 	He was put off duty (suspension) 	from 23-11-1995 

prior to service of cha'ge sheet and as per 	order 	cated 

23-11--199, 	no 	subsistence 	allowance 	was 	paid to him 

during the pendency 	of 	the 	inquiry. 	The 	respondent 

challenged the order before the CAT. 

4. 	The common grievance advanced by the respondents 

is that during the course of inquiry they were not paid 

subsistence 	allowance, 	therefore..the.y..c1.d 	t-de.eiid --- 

themselves in the inquiry proceedings, and 	consequently, 

there is failure of principles of natural justice, and on 

this count, 	inquiry 	procdirgs 	stand 	vitiated. 	CAT 

placed reliance on Apex Court decisions in Peter D' 	Jada 

& another 	Vs. 	Superintendent 	of Post Offices tJdupi & 

others 	((1989) 	ATC 225), 	Fakjrbhaj 	Fulabhai 	Solanki 	Vs. 

The 	Presiding 	Officer 	& 	another 	(1986 	LLJ 124), Ram 

Lakhan etc. 	Vs. 	Presiding Officer & 	others 	(2000 	(2) 

Scale 9), 	State of flaharashtra Vs. 	Chanderbhan (AIR 1983 
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( 803), Capt.tl.Paul Anthony Vs. 	Bharat Gold Mines 

Limited & another (AIR 1999 SC 1416) and O.P. Gupta Vs. 

Union of India (198? 4 5CC 328), and came to the 

conclusion that non-payment of subsistence allowance 

during the pendency of domestic inquiry amounts to 

violation of principles of natural justice, therefore, 

enquiry proceedjnqs stand vitiated, and consequently 

respondents has been directed to be reinstated with 

immediate effect in the same post. 	It was further 

directed that lump sum compensation be paid in four 

months from the date of order, and failure will entail 

running interest @ 12 per annum in the case of 

Arvindbhai M.Patel, and in the case of Shri Gulam Mohmad 

Ghanchj, direction is for reinstatement and payment of 

Rs.5000/- etc. etc. 
0 
C 
C- 

5. 	Shri Anant S.Dave, 	learned 	Additional 	Standing 

1 

0 

Counsel for the petitioners, contended that the judgments H 

of 	CAT 	are 	liable 	to 	be 	set aside, 	since it did not 

consider that respondents did not raise the objection 	as 

to 	non-payment 	of 	subsistence allowance during enquiry 

.pr.g.c...inqs-1_to.jthkrh ± e_prticjj 1:y and 

the absence of prejudice being shown, Inquiry proceedings 

cannot be 	quashed. 	Reference is made to the Apex Court 

decision in Indra Bhanu Gaur Vs. 	Committee, 	Management 

of fl.i1.Degree 	College 	& 	others 	(2003 Lab IC 3844). 	We 

have earlier referred to the decisions of the Apex 	Court 

referred 	by 	the 	CAT 	in 	Its judgments in our decision 

dated 	18-06-2004 	in 	Chief 	Post 	Master 	General 

Vs.Rameshbhaj 	L.Parmar (S.C.A.No.5080/04) 	with regard to 

the contention raised by Shri Anant 	S. 	Dave, 	besides 
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State of 	Punjab and others vs. 	K.K.Sharma 	(2003 AIR 	SCW 

2792). 	The fact remains that the 	respondents 	have 	not 

been paid subsistence allowance. 	Question is whether the 

respondents 	should 	raise 	this 	objection 	or 	the 

petitioners are duty bound to extend the benefit 	to 	the 

respondents. 	Where 	statute 	provides 	for 	payment 	of 

subsistence allowance, 	competent authority is duty 	bound 

to pay 	subsistence allowance. 	Even in absence of 	such a 

provision., 	the delinquent must be paid monthly salary 	he 

is 	entitled 	to from time to time, 	the reason being that 

suspension does not put an end to his service 	under 	the 

Government, 	he continues to be member of the service and 

master servant relationship continues. 	What is suspended 

by termination is that the delinquent 	is 	asked 	not 	to 

work. 	With 	this 	relationship, 	he 	is entitled to the 

0 salary because situation of suspension is 	brought 	about I 

by the 	employer. 	The delinquent and his family have to 

subsist, defend the case against him 3nd 	engage 	experts 
z to help him. 	All these require substantial funds. 	Where 

from they 	will 	come? 	Therefore, 	by denial of pay or 

subsistence allowance/compensation amount, he is bound to 

with regard 	his existence and cannot 

defend himself in the enquiry. 	The 	prejudice 	to 	the 

delinquent is 	writ 	large 	therefore, obvious. 	The Apex 

Court has elevated the right to subsistence allowance 	to 

the 	level 	of 	right 	to 	live 	under 	Article 21 of the 

Constitution of 	India, 	therefore, 	non-payment 	thereof 

amounts to 	violation of this right. 	It is profitable to 

refer to Captan 	M.Paul 	Anthony 	case 	(supra)(paragraph 

29): 
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"Exercise of right to suspend an employee may he 

jUst1fid on the facts of a particular case. 

Instances, however, are not rate where officers 

have been found to be afflicted by "suspension 

syndrome" and the employees have been found to be 

placed under suspension just for nothing. It is 

their irritability rather than the employee's 

trivial lapse which has often resulted in 

suspension. 	Suspension 	notwithstanding, 

non-payment of subsistence allowance is an 

inhuman act which has an unpropitious effect on 

the life of an employee. When the employee is 

placed under suspension, he is demobjljsec and 

the salary is also paid to him at a reduced rate 

under the nick name of "Subsistence Allowance"1 

so that the employee may sustain himself. 	This 

Court in O.P.Gupta v. Union of India, (.1987) 4 

5CC 328: (AIR 1987 SC 2257) made the following 

observations with regard to Subsistence Allowance 

(para 15 of AIR): 

-An-ordep.. o-fspens-jon of--- a 	vernmn 	rvft — 

does not put an end to his service under the 

Government. 	He continues to be ainember of the 

service in spit 	f the order of suspension. The 

real effect of suspension as explained by this 

Court in Khem Chand v. Union of India (AIR 1958 

SC 300) is that he continues to be a member of 

the Government service but is not permitted to 

work and further during the period of suspension 

he is paid only some allowance which is normally 

5C• 
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5752 

less than the salary instead of the pay and 

allowances he would have been entitled to if he 

had not been susènded. There is no doubt that 

an order of suspension unless the departmental 

inquiry is concluded within a reasonable time, 

affects a Government servant injuriously. The 

very expression. "subsistence allowance" has the 

undeniable penal significance. 	The dictionary 

meaning of the word "subsist" as given in Shorter 

Oxford English Dictionary, Vol. II at p.2171 is 

_-o. mai.aLiv. 	L..f.00d' to ____ 

exist". "Subsistence" means means of supporting 

life, especially a minimum livelihood". 

(Emphasis supplied)" 

Division Bench of this Court in Special Civil Application 

No.11693 of 2002 - Union of India vs. Ishwarbhai R. 

Patel, held that where subsistence allowance is.  not paid 

during suspension prejudice to delinquent is obvious." 

Turning to the facts, apart from our conclusion 

that prejudice to emT 	TdbVr5U 6i aOfltOt/ 

non-payment of subsistence allowance during the course of'  

inquiry proceedings 	respondents have stated before the 

CAT that they claimed subsistence allowance 	wfllch was 

not paid. 

Consect_hItlY1 the defence suffered, therefore1 

pro are liable to be quashed for violation of,  
Nj 

principles of natural justice. We have no doubt in our 

mind, for the reasons referred to hereinabove, that. 
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respondents have suffered defence for non-payment of 

subsistence allowance/compensation/monthly salary. 	They 

could not defend themselves properly, they and their 

families suffered with regard to their subsistence and 

defence. 	Therefore, what emerges out of the aforesaid 

discussion is that CAT has examined the matter quite 

seriously and comprehensively before allowing the claims. 

We find no justification to take a different view in the 

matters:  

Consequently, we find no merit in these Petitions 

and the same are dismissed. The petitioners are directed 

to implement the CAT judgments within four weeks from the 

date of receipt of this judgment 	Rule in each matter is 

: 	 discharged. Interim relief granted earlier shall stand 

vacated. 
C) 
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