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rayed for the following reliefs.:-

“{A] The Hon'ble Tribunal be pleased 1o hold that the inguiry
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investigating officer has acted as a Judge of his own cause, 18

viclative of principle of natural justce
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therefore be pieased to quash and set aside the inquiry

proceeding conducted by the Welfare Administrator whe has

conducted the investigation in the matter and declare that no

penalty can be imposed on the applicant relying on the finding

of such inquiry officer’s report and therefore be pieased io
quash and set aside the order of penalty imposed on the
applicani with ihe order of appeliaie auihority coniinning ihe
same and direct the respondents to reinstate the applicant in
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(C} Be pleased to declare that the disciplinary authority has not
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on a fal"e acquittance of Late Shri Pratap Singh Karshan Bhai
( a Beedi worker] who was not alive on that date and
misappropriation of Rs.100 payable to Shri Himat Bhai
Somabhai Chauhan (another Beedi worker),” He submitted his
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K In their reply the respondents have stated i at on
receipt of the submissions of the applicant vide his letter dated
12.5.92 {Anneuxre R-3) he was offered a chance for a personal
hearing by the D.A. but he did not avail of the opportunity.

RN D R i e e e e e e o o e - - 'S PR A
circumstances of the case th spondent No.2 {i.e. the D.A)
came fo the conclusion that the applicant while functioning

false acquittance of Late Pratapsinh Karsanbhai Parmar ( a
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beedi worker] who was not alive on the date of purported

payment. Similarly the applicant misappropriated a sum of

Rs.300 payable to Shri Himatbhai S. Chauhan { a beedi

worker}. Thus by the above acts he exhibited lack of absolute

e

~lavr e trereaasses e 221 {4 I
Y ULV AQAVEIINE AR L) 4y w

(Conduct) Rules, 1964. The gravity of the charges did not

permit the applicant to be retained further in service and the
D.A. was therefore of the view that the ends of justice would be
met if he is dismissed from service. Accordingly, the D.A.

* ¢ *
er dated ©.6.82 dismissing him from
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on the merit of the case vide letter dated 30.10.92.
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HALCUIAd 1y, HE Supliitued i }1 i Pleal daielt (. 18.74 aiitd
on further scrutiny of the appeal the AA. dismissed the same
vide impugned order dated 26/27.7.93

learned counsels for the applicant and the respondents
respectively and have carefullv examined the pleadings and
the documents produced on records. We have also perused the
disciplinary proceedings file of the applicant made available at

our instance by the learned counsei for the respondents.







against him suffers from malafide and viclates principles of
natural justice and therefore, any punishment based on such
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charge sheetl was served on ihe applicant and after receipt of
his defence thereto Shri Pillai 18 working as Welfare

29.4.21 which was signed by one Shri P.K.Parmar about non
receipt of pavment of subsistence allowance he had made a

died in December, 1990 Shri Pillai had no personal
knowledge of the irregularities committed by the applicant. In
support of their contention the respondents have relied on the

TIi~1 e 1
irigti LetiEi L i1

Koregaonakar vs. State (AIR 1958 Bombay 167)
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only reached a prima facie conclusion helding of any regular

statemernts from the witness at the investigation stage they
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have stated that the applicant gave a letter dated 7.5.91 to the
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K.Parmar on 7.3.91 but
paid the money to his father Shri K.C.Parmar at a later date

stating that this was a clear case of fraud and corruption
done by Shri Prajapti and recommended taking disciplinary
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support of his aiegalion Ol vias; prejuaice on ui€ pait o1 e
1.O.

{111} We have examined the rival claims in this regard and

have gone through the judgments relied upon by both the
i

sides. Mr.Pathak for the applicant has referred to the
judement of Hon'ble High Court of Andhra Pradesh where it
s RIS, T DRSS, S | <, PR SRR . ERES. UL IRRRY. [y . o CRRRR SRl
nas been neid that a person wno nas conaucted a prenminary
mquiry and found a prima facie case for regular inquirv will




an administrative superior has expressed a definite view on
the conduct of a delinquent officer he will not be permitted to
hold an inquiry {AIR-1957- Andhra Pradesh 414). Mr.Pathak

also drawn our attention to the observation of the Hon'ble

an oy e
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State of A.P. (1967] 2 Andhra W.R. 253 referred to in the above
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reveals that they do not enunciate/prescribe a general
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each case will

Pk R WS 3 TS

Q.

etermining whether there is a viclation of principles of
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hearing. Coming to the question whether there was such a
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vias; prejuai Oil T

AT
find that the [.O. Shri P.S.Pillai who was also the Welfare

Administrator and had investigated the case was in his office
at Ahmedabad on 29.4.91 when he received the letter by post

toc him. We also find that Shri Pillai took charge of the post of
Welfare Administrator on 8.4.91 just 21 days before the

nis developing bias against the applicant within such a short
period of 21 days are quite remote particularly when both hade
no chance to meet each other within the said period. There is
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death certificate dated 15.11.91 produced on record Shri
P.K.Parmar had already expired long back on 15.12.90 and
therefore, the allegation that Shri Pillai had managed to obtain

4 L 1 4

the statement dated 259.4.91 from Shri P.K. a

o




no way a bar for the same officer to conduct the inquiry on a

the contention of the applicant that merely because the
investigating officer has been appointed as an Inquiry Officer
the punishment based on the Inquiry report of such an officer
is vitiated. Moreover, while replying to the applicant’s letter
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plicant did not avail of the opportunity for the reasons
best knownto him. The respondents have further contended
that the allegation against the applicant had been given in the
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1 the case was onlv a Junior

i} In support of the above contention Mr.Pathak for the
apphicant has relied on the Judgment of the Supreme Court in
the case of Board of Trustees of the Part of Bombay vs.
D.K.Nadkarni and others (AIR 1983 8C 109} and those of the
Gujarat High Court in the case of M.S.Poonn vs. State of
Gujarat and others {1991 GLR Vo. XXXII (2) P.1104 ) and in
the case of Rajkot District Panchayat vs. Mansukh Lal Dali
Chand Mehta {1991 GLR Vol XXXII {2 p.1128),

3
J
and also the judgments cited above and would like to observe

that these are not applicable here as in the first two citations
relied upon by Mr.Pathak the employer was represented by a
legally trained officers in the inquiry while in the third citation
the request for engaging a lawyer was rejected by the 1.0,



not even a law gradu Hence, he cannot be considered to
be a legally tramned mind by any standard and accordingly
Arnasandl ~AF cooiotoieao Tarsrtromas a9y +laa S s yieis am it o
MTiliar Vi a;aalat.auu:: U1 a 1awyel L Ui uxquuy Caninor ve

question. Moreover, in the instant case the order denying the
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awyer has been iss by the D.A. and not by

{1vrl T thie recard we wrerrld alan Hlra ¢4 vrafar ta (iout A~
(I¥) 15 OIS TegalG WE wiuula cunl e 1 T8 1O aUve. U
India’s instruction No.21 and 22 below 14 CCS {CCA} Rules
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Qeitil RUIE 19 (0] (@) 01 Ul Lo (W) RUies, 17UV,

rovides. inter liag that delincnient Government servant
provides, inter alia that a delinquent Government servant
against whom disciplinary proceed ngs have been
instituted as for nnposmon of a major penalty may not
et AS%U <4 4\-5&&1 A SRV LA AR i3 LA IJL\JQUAJL 4 L% LR % LALA LS
behalf before the Inquiring Autheority, unless the

is a legal practitioner, or th v Aut t
having regard to the circumstances of the case, so
permits. It is clarified that, When on behalf of the
Disciplinary Authority, the case is being preseiited by a
Prosscuting Officer of the Central Bureau of Investigation

or a Government Law Officer (such as Legal Adviser,
Junlor Legal ACIVISSI'}, tnere are evmenm? Q,GOC[ and

w11 dEr it mnt Aot O e praa W HY T\ et rvs e Jagn ramver }_a
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exercise his discretion in favour of the delinquent officer
and allow him to be represented by a legal practitioner.
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Any exercise of discretion to the contrary in such cases is
likely to he held by the court = -.rbltr-_v a_n_d pr‘_.gndml-.l
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(22) Assistance of legal practitioner to be decided on
merits of each case- The assistance of a legal pract1t1oner

shouid not be refused to the officer concerned if the
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vests discretion in the Disciplinary Authority to permat
assistance of a legal practitioner having regard to the
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orders exist laying down suidelines to the Disciplinary

Authority as t n what ircumstances such justification
he matter has been caremdy

considered and after taking into account the judgments
delivered by some High Courts on this point it has been
decided that the Discipiinary Authority shouid bear, n
PRI, T e P A Lo o Gt < B S g N SR TG <o St S | e S G TR SR ey
€acii Case, Sucil CirCunsiances i m 114, 88 Uit siawus o1
the Presepting Officer, his eype‘i.,ncu in this type of job
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be made available to the officer concerned. It is reiterated
that the discretion of t‘n Disciplinary Authority is vast
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assistance of a legal practitioner is }ike};‘ to be construed
as denial of reasonable opportunity to the officer



reilevant rule 14 (8} of CCS {CCA} Rules 1965. Under the
circumstances, the action of the D.A. in not permitting the
applicant to engage a lawver in the inguiry cannot be
questioned. The DA, had however, advised him to engage any
other serving/retired Govt. employee as defence assistant as
provided under rules In view of this, we do not consider

0
o
=
2
N
®
-t
®
Q.
4
o
o
o
o
O
o
=
2
O
-‘7
-$
®
7
e
5
=
o
C
e
"o
o
-
c
B
g
fa
o
=4
3
-
G

Accordingly, this contention is also rejected.

9. The next contention of the applicant is regarding the

B
Sk
o
(=]
g
)-.c
"d
93
]
L
a2
m
2
Q
E
yodd
ot
C
by
A
02
[
()
&)
.
!
bl
o]
8
g
]
Q
/2]
ru’-
=
o



contention, Ms.P.B.Sheth, learned counsel for the applicant
nas argued that as per the written reply submitted by the

=t 2 o Path]

to the beneﬁciary Shri S.H.Chauhan. This is nothing but an
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aUlrission of tne criarge ieveied. Tne respoiaeit

respondents need not necessarily depend on the
a

sarpanch/gazetted  officers  for  identification as the
beneficiaries have already been issued with the prescribed
identity cards and the details are already recorded in their

for which he himself is respensible he cannot now be
permitted to raise a grievance about a equacy/inadequacy of
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rep]y have stated that though the apphlicant raised the
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contained m Rule Z7 of the CCS (CCA} Rules the A.A. is
required to consider

uan~camph"“;cxe has resulted in the Violatzc'} cf any
provisions of the Constitution of India or in the
failure of justice;

{b) whether the findings of the disciplinary

au’thont}f are warranted bv the evidence on the
record; and

{cl whether the penalty or the enchan re__ penalty
mmposed i1s adequate, inadequate or severe.”
(iv] A close scrutiny of the order passed by the A.A. reveals
thaot +ho A A oo ~maeod dered tho ahrus micatimme cmed oo alea
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discussed the evidence in support of the char rges leveled
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bias on the part of the Inquiry Officer and has come to a

substantive point which would vitiate the proceedings against
him, he has rejected the aforesaid allegations. The A.A. has
alan mantinmnad +hat +ha  aeediecent I feen eI vttt ad  hiia
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by him in the cash memo and this is further corroborated hy

the fact that the beneficiary was not alive on the day of
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