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JUDGMENT

Whether Reporters of Local papers may be allowed to see the Judgment ?
To be referred to the Reporter or not ?
Whether their Lerdships wish to see the fair copy of the Judgment ¢ \

Whether it needs to be circulated to other Benches of the Tribunal ? /
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Khodubha Kalubha
Plot No.219,
Karmachari Nagar,
Near Village Fulsar,
Bhavnagar.

Legal Heirs
1. Mrs .Ranjanba R widow

2. Miss Togitaben,minor daughter
3. Mastep Yuv Rajsing .,ilinor son

: Applicant

{(Advocates Mr.M.M.Xavier)
Varsus

1. Union of India through:
Its General Manager,
wWestern Railway,
Churchgate, Bombay-40U 020C.

2. The Divisional Rail@ay
Manager, wWestern Railway,
Bhavnagar Divigion,
Bhavnagar Para-364 003.

3. Carriage & WwWagon Superintendent,
Wes tern Rallway,
Bhavnagar Terminus-354 0C1le. & Respondents

(Advaocates Mr.ReMe.Vin)

JUD3M@E£
Oehs 633/93
pates 21+10.97
Pers Hon'ble Mr.V.Radhakrishnan s Member (A)

The applicant states that he was initially
appointed as casual labour under Inspector of
works, Bhavnagar on 24.2.1375 and he was engaged
thereatter on different dates as per Annexure-2.

He was appointed thereatter in Mechamcal Depar tment
under CI%R, Bhavnagar on 22.6.1981. He was sent for
Medical examination and afiter passing the same he

was appointed as sSubstitute Khalasi under CIXR,
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Bhavnagar and there he has worked for different
periods (Annexure A-2) . The applicant claims that
he had acquired temporary status after working for
120 days even though with breaks. The applicant

was arrested for commiting offence under Section
302,504 & 324 of IPC on 3.7.1982. The respondents
discontinued the services of the applicant vide
letter dated 20.2.1982. The apolicant was convicted
to imporiscnment by the Sessions Judge, Bhavnagar
but he was acguitted in the appeal in the High Tourt
in May., 1987. The apolicant approached the respond-
ents in May, 1987 and also submitted representation
in July, 1987 t¢ reinstate him in service stating
that his juniors were being engaged. The applicant
states that he received a letter dated 9.7.1293
from the respondents stating that "The case of

Shri Khodubha K.EBEx-Substitute, Bhavaagar was put

up to the competent authority who has passed the
order that decision conveyed vide dated 8.2.1291
held good. L‘his is for your information please®. The
applicant alleges that he has not received the
earlier letter dated 8.2.1991. The applicant claims
that the impugned order of termination even though
couched in the innocuous terms and the same is not
so and in fact is stigmatic as a punishmente.

He claims that termination is against. the Rules
contained in the Indian Railway Establishment
#lgnual, Indian Railway Establishment Code, provisions

of leDeAct and in violation ot principles of natural
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justice. Accordingly, he claims for the following

reliefs s~

(&) Your lordships be pleased to guash and
set aside the impugned order dated 9.7.93
(Annexure A-1) or any other order passed
py the respondents in this connection
and direct the respondents to reinstate
the applicant,

(b) Your lordships be pleased to hold that the
the applicant continues in service with all
consequential benefits.

{c) Your lordship be pleased to direct the
respondents tc treat the period in custody
as deemed suspension and regularise the
said period until reinstatement and pay
tull back wages,

{d) Your lordship be pleased to grant any
other relief that may be considered to be

just and proper in the circumstances of
the case."

2. The respondents have filed reply. They have
taken a preliminary objection regarding delay and
laches. The applicant was not allowed to join duty
in 1987 and the applicaticn is filed in 19923 and it
is time barred. They have admitted that the applicant
employed as substitute weCefe 20+6.1981. They have
denied that the applicant was granted any temporary
status. They have also stated that the applicant was
not a temporary railway servant. He was only a
casual labour. The applicant was arrested on 4.3.82.
He was in custcdy of more than 48 hours, hence his
C%y//l services were discontinued we.esfe 20.9.82. The

respondents have denied receiving any letter from

the applicant dated 1987. He had applied only by
letter dated 26.4.1989 which was geplied to vide
letter dated J.7.1933. lkreover, they have stated

e ®
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hat the High C urt of Gujarat had acquitted him

only giving benefit of doubte.

B The applicant has filed rejoinder wherein

he reiterated most of the arguments in the QeAe

He challenged the contention of the respondents
that he applicant'’s case was reconsidered after the
judgment of the Cujarat Hich Court. He also denies
the reference of letter dated 8¢241991 from the
respondents. He states that once being acquitted by

the cujarat High Court. the applicant deserved to

be reengaged.

4. The learned counsel for the applicant has
given written arguments mostly reiterating the
points raised in the C.A. However, he has stated
that the applicant is governed by the indian Railway

mstablishment Manual deals with employees in temporar

service. He claims that the applicant had attained

o)

remporary status and h could be discharged only
atter following the prescribed procedure and taking
action against him under the Raillway Servants
(Discipline and Appeal) Rules, 1968. The applicant
nas also been plced under suspension which was
not done. Therefore, he claims wages tor the period

- -h e Jat e O NS 2 1 1
trom the date of deemed suspension iece 3e9e72

until he died on 25.12.%4.

/&&/ 5e The respondents have il

They have ~ated that
Y have stated that vide letter dated 8.2.9
p o eZ2e 2]

ed written argumen t
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the applicant was 1nformed
K Lowd

that he cannot he
The applicant tiled this O

reengaged.

*fs in COctober,




1993 relating to his termination of service in

1982 and it is clearly time barred. The applicant
had not acquired temporary status. He was only daily
wagé earner and he was paid wages for days on whidh
he had worked. They have also stated that in terms
of judgment of Himanshukumar vse. State of Bihar

1997 {4) scc 391 that there is nothiﬁg like termin-
ation or applicability of Industrial Disputes Act

in case of casual labourer who is not a regular |
public servant and article 311 of the Constitution
of India does not apply because casual'labour is not
& in regular civil service of the union. They have
stated that the applicant was not acquitted honour-
ably. He had only been given benefit of doubt. In
so far as the backwages are concerned, it is not
Qayable on grounds of "No work-No Pay" and due to
the time bar he could not claim wages for the back

period.

6e we have perused the written arguments for
both the parties and gone through the docﬁments
submitted. The preliminary objection raised by the
respondents 1s regarding delay in f£iling the O.4.
The applicant was discontinued his service on 20.9.82
as per the written statement but has not produced
any copf of the same. However, it is the fact that
the applicant was in Jail custody for the period
from 4.%.82 tc 31.3.83. in 1987 he was acqguitted

by the Gujarat High Court. Even though the applicant

claims that he moved the Railway authorities, he
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has not produced any letter written by him or

any acknowledgement received from the respondents

or any reply to his letters. However, the applicant

claims that the first intimation that his termin-
ation of service was received vide letter dated
9.7.93. We are unable to accept the contention
of the apolicante. The applifant is obviously time
barred. The Hon'ble Sucreme Court has recently
held in judgment disposing of Special Civil
Application No.s10462 to 10470/96 and also

civil Appeal Nos.11547 to 11550/96 that consider-
able delay in filing the application before the
Tribunal cannot be condoned without sufficient
reason and liable tc be rejected on grounds of
delay and laches. It has also been held by the
Hon'ble Supreme Court in the case of
P.K.Ramachandran vse. State of Kerala & Anr.

(Jr 19397 (8) sC 189 that condonation of delay

of 565 days without reasocnable or satisfactery
explanation cannot be ma@de. In this case the
applicant was terminated from service in 1982.
fig has also not taken any action after being
acquitted by the High Court in May, 1382. Even
though he made representation in April, 1989,

he was replied by the respondents in February,
1991. Even though the applicant claims that he
represented again his repeated representations
da not extend the time timit. Therefore, the O.h.

suffers from laches and delay and it descrved to

pe rejected on this ground alone.

e



|

: B8 3

Te - So far as the merits of the case is
concerned, there is no case for the applicant as

stated below.

8. Ty We notice that the respondents have
admitted tbat after medical examination the
applicant was engaged as substitute. In para
1512 of Indian Railway BEstablishment Manual Vol,I
(Revised Edition 128Y) it is stated that substitute
should be aftorded all rights and privileges as
admissible to temporary railway servants from time
to time dn completion of six months continuous
service. We hewever, find from the details submitted
py the applicant {(Annexure A-2) that he had not
comyle#ed continuous service of 120 days. In view
cf this where the applicant has not obtained the
status of temporary he continued to be casual labour.
Accordingly, we do not find any merit in the argu-
mants of Mr.Xavier, learned counsel for the applicant
that the appglicant should be given all the benefits
of temporary Government servant. Accordingly. the
IREM / Railway Servants (Discipline & Appeal)
Rules, 1968 do not apply to the applicant. On being
arrested and kept under retention, his services
were discontinued by the respondents. Being a
casual labour, he could not claim any notice tc be
given to him tc discharge him from service.
Accordingly, we find no merit in the O.A. and the
same is dismissed. NO coOstse.

{TeN.Bhat) {(VeRadhakrishnan)
Member {(J) Member {(A)



